
 
	

 
 
 
 
 
 
 

RFP Number:  DEV19SBI01A 
The Ohio Development Services Agency, Office of Strategic Business Investments requests proposals for: 
 

Ohio Regional 166 Loan Program Administration 
 

  RFP Issued:  November 26, 2018 
Inquiry Period Begins:  November 26, 2018 

Inquiry Period Ends:  December 4, 2018 at 8:00am 
Proposals Due:  December 10, 2018 by 5:00pm 

 
 
 

 
Submit Proposals via e‐mail to: 

 
Andy Shaw, Agency Procurement Officer 

Ohio Development Services Agency 
  Budget & Finance Office 

Procurement@development.ohio.gov  
   

 
 
 
Please  submit  all  inquiries  about  this  RFP  through  the  state  procurement  web  site  at 
www.ohio.gov/procure. Please refer to Part Three of this RFP, “General Instructions”, for instructions 
on submitting inquiries through the state procurement web site. All responses to inquiries submitted 
by applicants will be posted on the state procurement website for viewing by all prospective applicants. 
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PART ONE: STRUCTURE OF THIS RFP 
 
PARTS 
Part One  Structure of this RFP 
Part Two  Services Requested Information 
Part Three  General Instructions 
Part Four  Evaluation of Proposals 
Part Five  Contract Award 
 
EXHIBITS  
Exhibit 1  Regional Loan Program Guidelines & Policies 
Exhibit 2  Loan Closing Documents Templates  

 Loan & Security Agreement 

 Cognovit Promissory Note 

 Notification of Project Completion & Disbursement 

 Guaranty 

 Assignment of Loan Documents 
Exhibit 3  Regional 166 Loan Program Loan Package Requirements & Process 
Exhibit 4  Monthly Loans Report Template 
 
ATTACHMENTS 
Appendix 1 –   Standard Affirmation and Disclosure Form and Standard Terms and Conditions 
 

o Standard  Affirmation  and  Disclosure  Form  must  be  signed  by  an  authorized 
official of Applicant’s organization and must be included for any proposal to be 
scored 

 
 
Appendix 2 –   Ohio Development Services Agency’s (ODSA) Standard Loan Administration and Escrow  
    Agreements 
 

o ODSA’s standard, or boilerplate, personal service contract document,  including 
Terms and Conditions 
 

o This  sample  document  is  provided  only  for  convenience  and  the  Terms  and 
Conditions contained therein are subject to change without notice 
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PART TWO: SERVICES REQUESTED INFORMATION 
 

PURPOSE 
 
The  Ohio  Development  Services  Agency,  Office  of  Strategic  Business  Investments  (“ODSA”)  or 
(“Agency”),  requests  proposals  from  qualified  not‐for‐profit  economic  development  corporations  or 
port authorities (each entity submitting a proposal shall be referred to herein as an “Applicant,” and 
each Applicant selected as a result of this RFP to be an “Administrator”) interested in administering the 
Ohio  Regional  166  Loan  Program  (the  “Program”)  for  ODSA  and  the  State  of  Ohio  (“State”).  
Administrators  will  market  and  administer  loans  to  local  businesses  to  help  create  development 
opportunities in the State.    
 
The Agency is requesting proposals from Administrators to provide these services from the date of an 
executed award through December 31, 2020. 
 
BACKGROUND 
 
The  Program  is  an  integral  part  of  the  State's  economic  development  strategy.  The  Program  is 
authorized  under  Chapter  166  of  the  Ohio  Revised  Code  and  funded  through  the  Facilities 
Establishment  Fund.    Job  creation  and  positive  economic  growth  are  the most  immediate  desired 
results of this Program.  The Program promotes economic development, business expansion, and job 
retention and/or  job creation by providing financial assistance to entities for the reimbursement of 
allowable costs of Eligible Projects  (defined  in Program Structure section).   This  financial assistance 
takes the form of low‐interest loans to businesses creating new and/or retaining existing employment 
opportunities at an entity’s project site in the State.  
 
Applicants  wishing  to  respond  to  this  RFP  must  meet  certain  technical  capacity  requirements  and 
operate  in  geographic  areas  of  the  State  where  the  loan  proceeds  will  generate  quality  loan 
opportunities.  
 
To ensure uniformity and maximum effectiveness of the Program, expectations of an Administrator and 
escrow  agent(s)  are  outlined  in  greater  detail  in  the  Program  Guidelines  (Exhibit  1)  (“Program 
Guidelines”).  Exhibit  3  of  this  RFP  outlines  the  loan  package  requirements  and  the  loan  approval 
processes.  
 
Note:  The Agency reserves the right to reject any or all responding Applicants, to negotiate pertinent 
terms, and to request oral presentations from some, or all, of the responding Applicants.  See Part Three 
of this RFP for details. 
 
SCOPE OF WORK 
 
Administrators approved for this Program will: 
 
 Prepare and provide to the Agency an  implementation and marketing plan for the Program to 

generate  potential  borrower  activity.    The  Program  marketing  plan  shall  target  potential 
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borrowers,  as  well  as  those  groups  or  entities  (such  as  banks,  credit  unions,  economic 
development entities, etc.) that can channel loan leads to the Administrator. The Administrator 
shall  develop  and  maintain  marketing  materials  that  highlight  the  Program’s  strengths  and 
offerings to the business community  in their service area.   These ongoing marketing materials 
shall be provided to the Agency.  

 Process  requests  for  funding  from  prospective  borrowers  for  Eligible  Projects  (defined  in  the 
Program Structure section below), including advising borrowers (and the participating banks and 
credit  unions)  of  the  Program  Guidelines,  eligibility  requirements,  jobs  commitment 
requirements, approval processes, forms to be completed, and likely timelines of potential loan 
approvals. 

 With  the  information  received  from  a  prospective  borrower,  determine  Program  guideline 
eligibility, structure the loan and perform the credit underwriting of the funding request.   

 Prepare a commitment  letter after  the Agency and  the Controlling Board approve  the  loan  to 
signal to the borrower that it may begin to incur eligible costs for the Eligible Project. 

 Verify  the  Eligible  Project  is  complete  (through  a  project  site  visit  and  satisfactory  review  of 
supporting documentation) in accordance with the Program Guidelines.   

 Notify the Escrow Agent, identified in the Escrow Agent section below, in writing to disburse the 
loan proceeds in accordance with the loan agreement and the Program Guidelines, and provide 
to the Agency (via email) the Notification of the Disbursement (Exhibit 2), once the loan has been 
disbursed.   

 Monitor its respective Program portfolio and notify the Agency of any changes in the condition of 
the portfolio as they arise.  

 Exercise  responsibilities/duties  regarding  delinquent  loans  in  accordance  with  the  Program 
Guidelines. 

 
PROPOSAL CRITERIA 
 
A proposal will be evaluated based on the quality and completeness of the components below. These 
components demonstrate desired qualifications that the Agency believes are indicative of an Applicant’s 
ability to successfully administer the Program.  A proposal should, but is not required to, demonstrate 
the following: 
 

a) Internal  (employee)  capability  to  complete  credit  analysis,  according  to  a  set  of  criteria, 
including, but not limited to, debt service coverage ratios, current and quick ratios, loan to value 
ratios, debt/equity ratios, days receivable, days payable, days inventory ratios, and others that 
could be deemed appropriate for the analysis;  

b) An internal board or committee with knowledge of  local markets to review loan transactions 
and provide analysis of staff work;  

c) The capacity to analyze a variety of transactions, including commercial and industrial projects; 
d) An existing portfolio of quality loan projects being serviced by the Administrator in a professional 

manner, demonstrating a positive track record in administrating types of financing similar to this 
Program;  

e) A description and amount of Program fees that will be charged and collected by the Applicant. 
This may include initiation fees, processing fees, and servicing fees. Additionally, please classify 
any fees paid to the Escrow Agent for their services rendered. The Administrator, in accordance 
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with the Program Guidelines, shall also charge and collect an additional one percent processing 
fee from the borrower in cases of loans with second collateral positions;  

f) The capacity to cover a service area of at least five counties;  
g) A  marketing  plan  that  details  how  the  Applicants  will  market  the  Program  to  economic 

development  partners,  business  assistance  centers,  banks,  credit  unions,  businesses,  and 
potential borrowers; and  

h) Identify the funding amount requested, along with a clear outline of how the requested funds 
will be utilized to further Program goals (generation of new loans, administration costs, others) 
and achieve any Administrator objectives, along with the anticipated timeline of the use of the 
requested funds.  For Applicants that are existing Administrators, the amount requested should 
only reflect additional resources beyond the current award amount.  For new Administrators, 
the amount should reflect the funds needed to establish a sustainable revolving loan fund.  The 
anticipated timeline should reflect quarterly activity through December 2020.  
 

The  evaluation  of  the  RFP  will  focus  on  the  following  key  measures,  and  Applicants  are  strongly 
encouraged to indicate their expertise in each of the following: 
 

 Technical capacity 
o A performance evaluation and/or third‐party audit of the Applicant’s organization, and 

a spreadsheet itemizing any Program loans currently on its books by borrower name, 
date approved,  loan amount,  rate and  loan terms, security position, payback period, 
and outstanding principal and interest.   

o If the Applicant is currently an Administrator, specify which Program loans are in default 
of  the  loan  terms  (including  any  economic  development  criteria  including,  but  not 
limited to, job creation and retention) or are delinquent, regardless of whether there 
has been a notice of default. 

 
 Organizational capacity 

o A  profile  of  the  Applicant’s  organization,  including  its  budget,  sources  of  operating 
income,  cash  flow,  and  overall  performance  with  regard  to  Administrator’s  mission.  
Include Applicant’s most recent audited financial statements and most recent  interim 
financial statements.  

o Provide  an  organizational  chart,  a  list  of  board  members,  and  a  list  of  loan  review 
board/panel members.   

o A description of the geographic area currently being served by the organization. Priority 
will be given to those Applicants that provide service in distressed cities and counties as 
identified on the most recent priority investment map found on the ODSA website, at 
https://development.ohio.gov/reports/reports_pra.htm. 

o  A description of other  loan programs administered by the Applicant’s organization,  if 
applicable.   

o A list of staff who will administer this Program, along with their qualifications, including 
resumes, capacity to manage the existing workload, and any new demands on their time 
as a result of this Program.  
 

   



Request for Proposal 
Ohio Regional 166 Loan Program Administration 
RFP Number:  DEV19SBI01 
October 17, 2018    
Page 6 of 103 
 

 

 Administrative capacity 
o Clear, concise, and sound administrative processes outlining the Applicant’s policies and 

procedures for: loan intake, loan closing, performance monitoring, and collection and 
delinquency.  

 Economic Development Impact 

o Include a brief description of other potential loan programs also available to borrowers 
in the Applicant’s geographical area that could be used in conjunction with the Program 
funds. 

o A realistic estimate of the volume and dollar amount of Program loans which could be 
originated  by  the  Administrator  under  this  Program  by  calendar  year‐end  2019  and 
2020. 

 
PROGRAM STRUCTURE  
 
Eligible Projects 
Eligible  Projects  include  those  related  to  industry,  commerce,  distribution,  or  research  activities 
(“Eligible Projects”).   
 
Allowable Project Costs/Uses 

o Land  and/or  building purchase ‐‐  if  the  project  involves  the  purchase  of  an  existing building, 
the business must occupy at least 51 percent of the premises; 

o Machinery & equipment purchases;  
o Building construction and/or renovation costs. In case of construction, the business must occupy 

at least 60 percent of the premises; 
o Long‐term leasehold improvements;         
o Ongoing fixed asset purchases; and  
o Capitalizable costs directly related to fixed‐asset purchases. 
 

Note: Refinancing and retail (as defined by the Ohio Revised Code Chapter 166) projects are ineligible.  The 
Program cannot be utilized to finance management buyouts or leveraged buyouts of an existing business.  
This includes a prohibition from using the Program to buy the fixed assets of a business that is winding 
down  or  has  recently  ceased  operations.      The  Program  cannot  be  used  to  finance  the  purchase  of 
company stock or goodwill. 
 
Total Project Financing 
The Program may finance up to 40 percent of an Eligible Project, with loans up to $500,000. The Agency 
requires  a  minimum  of  10  percent  equity  contribution  from  the  borrower  in  the  Eligible  Project, 
however a greater equity contribution may be required based on due diligence.  The remaining Eligible 
Project shall be funded by the borrower either directly or indirectly through third party investors and/or 
private  lenders.   ODSA will  give preference  to  Eligible Projects with  the  above or  a  similar  financing 
structure.  Notwithstanding the foregoing, if there is no third‐party financing in the Eligible Project, up 
to  75 percent  of  the  Eligible  Project may be  funded by  Program  loan proceeds, with  the  remainder 
funded by the borrower’s equity contribution.    
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Term 
Terms shall be based upon  the useful  life of  the property  financed with Program  loan proceeds and 
should  reflect  the  terms  of  the  third‐party  financial  institution  loan  in  the  project,  if  applicable. 
Regardless of a longer useful life, the maximum term for real estate (only) loans is up to 20 years and the 
maximum term for loans to acquire machinery and equipment is up to 10 years. 
 
Interest Rate 
Interest rates shall be fixed at/or below local market rates at the time the loan is presented to ODSA for 
approval. 
 
Job Creation/Retention 
Promoting economic development  is one of  the key Agency objectives, and as  such,  job creation 
and/or retention must be taken into consideration while reviewing proposed loans. Priority may be 
given to eligible projects with higher wage and job creation commitments in a distressed area of the 
State; however, a specific loan dollars/job ratio is not required. The loan agreement will outline the 
date (metric evaluation date) by which certain commitments, including the job commitments, have 
to be fulfilled.  
 
Security & Collateral 
The Agency requires a first‐priority mortgage and/or lien position on project costs/uses financed with 
the  Program  proceeds,  or  an  acceptable  Intercreditor  Agreement  providing  for  shared  proceeds.  
Notwithstanding the foregoing, a second collateral positon may be taken as limited and set forth in the 
Program Guidelines, provided the borrower pays an additional 1 percent Subordinate Collateral Security 
Fee to ODSA and the loan is further secured by sufficient credit enhancements, which may include: 

 
 Personal guarantees from owners with more than 20 percent ownership in the company; 

 Corporate guarantees from related companies; 

 Life insurance on key business owners and/or managers; 

 Full or partial letter of credit from a recognized financial institution; and/or 

 Other types of credit enhancements, if necessary.  
 
Assets  offered  as  collateral  may  be  required  to  undergo  a  third  party  evaluation  (i.e.  appraisal)  in 
accordance with Program Guidelines. Request for Program funds from any borrowers with outstanding 
liabilities with the Ohio EPA or Ohio Department of Taxation will not be considered until those liabilities 
have been resolved. 
 
Borrowers cannot transfer ownership of any entity without approval from the Agency; even in case of 
sale of related entities or subsidiaries not pledged as collateral.    It  is  the borrower’s responsibility  to 
inform the Administrator and the Agency before such sale or change in ownership interest is complete.  
If the borrower is sold, the Program loan must be paid‐off as part of the sale. However, assumption of a 
loan may be considered on a case‐by‐case basis and must be approved by ODSA. 
 
Prepayment 
ODSA imposes no pre‐payment penalty. 
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Program Fees 
An Administrator may receive such fees, as outlined below, to administer and service Ohio’s Regional 
166 loans:  
 

1. Initiation Fee: A loan initiation fee not to exceed $1,000.00 payable by the borrower at the time 
of the application submission;  

2. Processing Fee: A  processing  fee in an amount not to exceed 1.5 percent of the loan amount, 
paid by the borrower at the time of loan closing for services rendered in the processing of the 
loan request;  

3. Servicing Fee:  A monthly servicing fee in an amount not to exceed one twelfth of one quarter 
of 1 percent of the outstanding principal balance of the loan; and 

4. Reimbursement  of  Costs:    Reimbursement  of  actual  and  necessary  costs  incurred  by  the 
Administrator with respect to the processing of the request for assistance,  including, but not 
limited to, reimbursement for payments to outside consultants and recording and filing fees. 

 
The Administrator, in accordance with the Program Guidelines (Exhibit 1), shall also charge and collect 
an additional 1 percent Subordinate Collateral Security Fee from the borrower  in cases of  loans with 
second collateral positions.  This fee will be collected by the Administrator and be made payable and 
sent to ODSA at the closing of the loan.  
 
Administrator Compensation 
The Escrow Agent shall disburse to the Administrator in consideration of its administration of its loans in 
the Program an amount equal to 60 percent of the monthly payments of interest collected from borrowers 
for each outstanding Program loan. However, for any existing loans with a project site located in an Ohio 
county  designated  as  part  of  the  Appalachian  Region 
(https://www.development.ohio.gov/files/cs/2017%20Local%20Development%20District%20Map.pdf), 
the Escrow Agent shall disburse to the Administrator in consideration of its administration of such loans 
an amount equal to 75 percent of the monthly payments of interest collected from borrowers for each 
outstanding  Program  loan.    For  any  new  loan  originated  under  this  current  Loan  Administration  and 
Escrow Agreement, whose project site is located in an Ohio county designated as part of the Appalachian 
Region, the Escrow Agent shall disburse to the Administrator in consideration of its administration of such 
loan an amount to equal to 85 percent of the monthly payments of interest collected from borrowers for 
each such new outstanding Program loan. 
 
Escrow Agent 
ODSA will serve as the Escrow Agent (“Escrow Agent”) for disbursements and receiving payments for 
this Program.  Notwithstanding the foregoing, an existing Administrator in the Program under a 
previously executed Loan Administration and Escrow Agreement prior to July 1, 2016, may elect to 
continue the use of its current third‐party Escrow Agent. 
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PART THREE: GENERAL INSTRUCTIONS 
 

The following sections provide a calendar of events, details on how to respond to this RFP, and how to get 
more information about this RFP. All responses must be complete and in the prescribed format. 
 
CALENDAR OF EVENTS & ON‐LINE INFORMATION 
 
The schedule for this RFP is given below and is subject to change at any time at the discretion of ODSA. If 
ODSA changes the schedule before the Proposal Due Date, it will do so through an announcement on the 
State  Procurement  web  site  area  for  this  RFP  at  the  following  link: 
http://procure.ohio.gov/proc/index.asp. The web site announcement will be followed by an addendum 
to this RFP, which will also be made available through the same State Procurement web site.   
 
It is each prospective Applicant’s responsibility to check the State Procurement web site’s question‐and‐
answer area for this RFP for current information and the calendar of events scheduled through award of 
any contract.   
 
Other than by adherence to the RFP Inquiry process, set forth below, no contact related to this RFP shall 
be made with ODSA until a contract award is announced. Notwithstanding this prohibition, ODSA, at its 
sole discretion, may request additional information as part of the review process outlined below. 

 
Firm Dates 

  RFP Issued:  November 26, 2018   
  Inquiry Period Begins:  November 26, 2018   
  Inquiry Period Ends:  December 4, 2018 at 8:00 a.m. 
  Proposals Due: December 10, 2018 by 5:00 p.m. 
  New Loan Administration and Escrow Agreements:  Effective January 1, 2019 
 

Estimated Dates     
  Contract Award Notification:  By December 18, 2018 
  Execution of Loan Administration and Escrow Agreement:  By December 31, 2018 

 
PROPOSAL SUBMITTAL 
 

Proposals must be submitted in the following manner: 
 

 Proposals must be submitted via e‐mail no later than December 10, 2018 at 5:00 p.m. to 
Procurement@development.ohio.gov.  

 Proposals are to be submitted on 8.5 x 11‐inch paper. 

 Margins must not be less than ¾ of an inch on all sides. 

 Font must be 10 point or larger with no more than 6 lines of text per inch. 

 Proposals should be no more than 25 pages in length. Forms required to be returned with the 
proposals, such as Appendix 1, will not be counted toward the maximum total. 
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 All pages must be numbered consecutively using  the format “Page [#] of  [total number of 
pages]” (e.g., Page 2 of 20). 

 
Applicants are advised there will be no opportunity to correct mistakes or deficiencies in their submitted 
materials  after  the  Proposal  Due  Date.  Proposals  that  are  incomplete  or  otherwise missing  required 
information may not be evaluated. 
 
It is the Applicant's responsibility to ensure timely submission of a complete Proposal. Late Proposals may 
not be scored. ODSA is under no obligation to consider a Proposal which is received after the Proposal 
Due Date or that  is  incomplete. Proposals that are not submitted in the format requested may not be 
scored.  
 
No supplementary or revised materials will be accepted after the Proposal Due Date unless specifically 
requested by ODSA. 
 
All costs incurred in the preparation of the Proposal shall be borne by the Applicant alone.  In the event 
of an award, ODSA will not reimburse any of the costs incurred in the preparation of the Proposal. 
 
Any and all documents developed by the Applicant during the course of this project will be provided to 
ODSA upon request and will become the property of ODSA.   The Applicant shall not assert any claims 
arising under copyright or otherwise inconsistent with the transfer of ownership of such documents. 

 
All  information submitted in response to this RFP shall be a public record unless a statutory exception 
exists that would protect the information from release to the public. Any information submitted with the 
Proposal which the Applicant reasonably believes to be a trade secret, as that term is defined in Section 
1333.61 of the Ohio Revised Code, may be designated as such by marking the information as follows:  the 
phrase “trade secret,” marked with two asterisks on each side, must be placed at the beginning and end 
of the trade secret information (example: ** TRADE SECRET **). In addition, the trade secret information 
shall be underlined. Information determined to be a trade secret under the laws of the State of Ohio may 
be protected as trade secrets by ODSA in accordance with Ohio law. 
 
ODSA reserves the right to: 

 Accept or reject any and all Proposals and/or bids if ODSA determines that it is in the best 
interests of the State to do so. 

 Rebid this RFP, requesting new Proposals from qualified Applicants.  
 Waive or modify minor irregularities in Proposals received. 
 Negotiate  with  Applicant(s),  within  the  requirements  of  this  RFP,  to  best  serve  the 

interests of the State. 
 Require the submission of modifications or additions to Proposals as a condition of further 

participation in the selection process. 
 Fund any Proposal in full or in part; any assignments of work by ODSA under the scope of 

this  RFP  will  be  made  dependent  on  need  and  the  availability  of  adequate,  specific 
funding. 

 Not make an award at the end of the evaluation process; this RFP is not to be interpreted 
or  construed  to  guarantee  that  one  or more  Applicants  submitting  responses will  be 
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awarded contracts. 
 Adjust the RFP Calendar of Event dates for whatever reason it deems appropriate. 
 Contact Applicant to clarify any portion of the Applicant’s submittal. 

 
If, during the review process, ODSA determines that it is necessary to make further distinctions between 
certain Applicants, ODSA may request certain selected Applicants  to make a presentation  to staff and 
reviewers. 
 

In  accordance  with  federal  and  state  statutes  and  ODSA  policy,  no  person  shall  be  excluded  from 
participation or subject to discrimination in the RFP process on the basis of race, color, age, sex, national 
origin, military status, religion, or disability. 
 

INQUIRIES 
 

Prospective Applicants may make inquiries or seek clarifications regarding this RFP any time during the 
inquiry period listed in the RFP Calendar of Events. To make an inquiry, prospective Applicants must use 
the following process: 
 

1. Access the State Procurement web site at https://procure.ohio.gov. 
2. From the Navigation Bar at the top, select “for Suppliers”. 
3. Under the title “Bid Opportunities”, select “All Opportunities”. 
4. Enter the RFP Number found on Page 1 of this document as the “Document/Bid Number”. 
5. Click the “Search” button. 
6. Select this RFP. 
7. On the document information page, click the “Submit Inquiry” button. 
8. On  the  document  inquiry  page,  complete  the  required  “Personal  Information”  section  by 

providing the following: 
a. First and last name of the prospective Applicant’s representative who is responsible 

for the inquiry; 
b. Name/Company/Business of the prospective Applicant; 
c. Representative’s business phone number; and 
d. Representative’s email address. 

9. Type the inquiry in the space provided, making certain to include the following: 
a. A reference to the relevant part of this RFP; 
b. The heading for the provision under question; and 
c. The page number of the RFP where the provision can be found. 
d. Enter the Security Number. 

10. Click the “Submit” button. 
 
Prospective Applicants submitting  inquiries will  receive an  immediate acknowledgement by email  that 
their inquiry has been received. The prospective Applicant who submitted the inquiry will not receive 
an email response to the question but will need to view the response on the State Procurement web 
site where it will be posted for viewing by all prospective Applicants. 
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Prospective Applicants may view inquiries using the following process: 
 

1. Access the State Procurement web site at https://procure.ohio.gov. 
2. From the Navigation Bar at the top, select “for Suppliers”. 
3. Under the title “Bid Opportunities”, select “All Opportunities”. 
4. Enter the RFP Number found on Page 1 of this document as the “Document/Bid Number”. 
5. Click the “Search” button. 
6. Select this RFP. 
7. On the document information page, click the “View Q & A” button to display all inquiries with 

responses submitted to date. 
 

ODSA will try to respond to all properly posed inquiries within 48 hours, excluding weekends and state 
holidays.  ODSA  will  not  respond  to  any  inquiries  received  after  8:00  a.m.  on  December  4,  2018.  
Prospective  Applicants  who  attempt  to  seek  information  or  clarifications  verbally  will  be  directed  to 
reduce their questions to writing in accordance with the terms of this RFP and state procurement policy. 
No  other  form  of  communication  is  acceptable  and  use  of  any  other  form  of  communication  or  any 
attempt to communicate with ODSA staff or any other agency of the State to discuss this RFP may result 
in the Applicant being deemed ineligible. 
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PART FOUR: EVALUATION OF PROPOSALS 
 
EVALUATION PROCESS 
 
ODSA’s evaluation process of responses submitted to this request may consist of up to four distinct 
phases: 
 

1. ODSA’s initial review of all proposals for timely submission; 
2. An evaluation committee review of the proposals for defects and scoring; 
3. ODSA’s request for more information (clarifications, interviews, presentations, and/or 

demonstrations); and, 
4. Negotiations or best offer requests. 

 
At its sole discretion, ODSA will determine whether steps three and/or four of the evaluation process are 
necessary under this RFP, reserving for itself the ability to eliminate or add steps three or four at any time 
during the evaluation process. ODSA may add or remove sub‐phases to steps two through four at any time 
if ODSA believes doing so will improve the evaluation process. 
 
PROPOSAL EVALUATION CRITERIA 
 
In the proposal evaluation phase, Agency staff or reviewers selected by the Agency will rate the proposals 
submitted in response to this RFP based on the following criteria and weight assigned to each criterion. 
 

Scoring Guidelines 

Does not meet (Response does not meet the objectives)  0 

Poor (Response was poor related to meeting the objectives)  1 

Weak (Response was weak related to meeting the objectives)  2 

 Meets (Response generally meets the objectives or expectations)  3 

Exceeds (Response exceeds related to the objectives or expectations)  4 

Outstanding (Response outstanding on objectives or expectations)  5 
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Evaluation Criteria  Weight 

Technical Capacity: 
1. Credit Evaluation  

Up to 
15 points 

Organizational Capacity: 
1. Staff capacity and composition of loan review board 
2. Geographical reach and balance  
3. Stability of cash flows/income  

Up to  
20 points 

Administrative Capacity: 
1. Clear, concise, and sound administrative processes (i.e. collection and 

delinquency procedures, loan intake procedures, loan closing procedures, 
and economic development/loan monitoring procedures.) 

2. Plan outlining intent to service existing loan portfolios   

Up to 
20 points 

Economic Development Impact: 
1. Marketing plan outlining ways and means to market the Program  
2. Funding request vs demonstration of economic need  

Up to 20 
 points 

Fees structure, cost presentation and competitiveness 
Up to 

10 points 

Past experience administering loan programs,  including previous performance 
utilizing Program funds 

Up to 15 
points 

Total:  100 points  
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PART FIVE: CONTRACT AWARD 
 

CONTRACT AWARD PROCESS 
 
It is ODSA’s intention to award one or more contracts under the scope of this RFP and as based on the 
RFP Calendar of Events schedule, so long as ODSA determines that doing so is in the State’s best interests 
and ODSA has not otherwise changed the award date. 
 
Any award decision by ODSA under this RFP  is  final. After ODSA makes  its decision under  this RFP, all 
Applicants  will  be  notified  (in  writing  or  by  phone,  at  ODSA’s  discretion)  of  the  final  evaluation  and 
determination as to their Proposals. 
 
ODSA will issue a notice of contract award to the selected Applicant(s) and finalized contract terms and 
conditions will be forwarded for signature. Once copies of the contract are submitted by the Applicant(s), 
and pending any further approvals that may be required (e.g., State Controlling Board), ODSA will fully 
execute the contract. 
 
Once the contract is fully executed, ODSA will issue to the Applicant(s) one copy of the signed instrument 
for its/their files. 
 
Unless  otherwise  negotiated  and  included  in  the  executed  contract/scope  of  work,  the  selected 
Applicant(s)  shall  be bound by all  outlined  services, policies  and procedures as  contained  in  the  their 
submitted and evaluated proposal. 
 
NUMBER OF AWARDS 
 
ODSA anticipates making at least one award depending on Program’s needs and the fit of the Applicant(s) 
to the scope of this RFP. 
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Appendix 1: 
Standard Affirmation and Disclosure Form and  

Standard Terms and Conditions 
 
 

The Standard Affirmation and Disclosure Form must be filled out and returned with a bid 
response in order for it to be eligible for scoring. 
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STANDARD AFFIRMATION AND DISCLOSURE FORM 

EXECUTIVE ORDER 2011-12K 

Governing the Expenditure of Public Funds on Offshore Services 

All of the following provisions must be included in all invitations to bid, requests for proposals, state term 
schedules, multiple award contracts, requests for quotations, informal quotations, and statements of work.  
This information is to be submitted as part of the response to any of the procurement methods listed.   

 
 
 
By the signature affixed hereto, the Contractor affirms, understands and will abide by the requirements of 
Executive Order 2011-12K.  If awarded a contract, both the Contractor and any of its subcontractors shall 
perform no services requested under this Contract outside of the United States.  
 
The Contractor shall provide all the name(s) and location(s) where services under this Contract will be 
performed in the spaces provided below or by attachment. Failure to provide this information may subject 
the Contractor to sanctions. If the Contractor will not be using subcontractors, indicate “Not Applicable” 
in the appropriate spaces.   
 

1. Principal location of business of Contractor:  
 
             
(Address)      (City, State, Zip) 
 
Name/Principal location of business of subcontractor(s): 
 
             
(Name)       (Address, City, State, Zip) 
 
             
(Name)       (Address, City, State, Zip) 
 
 
  

2. Location where services will be performed by Contractor: 
 
             
(Address)      (City, State, Zip) 
 
Name/Location where services will be performed by subcontractor(s): 
 
             
(Name)       (Address, City, State, Zip) 
             
(Name)       (Address, City, State, Zip) 
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3. Location where state data will be stored, accessed, tested, maintained or backed-up, by 
Contractor: 

 
              
 (Address)      (Address, City, State, Zip)  
 
 Name/Location(s) where state data will be stored, accessed, tested, maintained or backed-up by   
             subcontractor(s): 
  
 
              
 (Name)       (Address, City, State, Zip) 
 
 

             
(Name)       (Address, City, State, Zip) 
 
 
             
(Name)       (Address, City, State, Zip) 
 
 
             
(Name)       (Address, City, State, Zip) 
 
 
             
(Name)       (Address, City, State, Zip) 

 
 
Contractor also affirms, understands and agrees that Contractor and its subcontractors are under a duty to 
disclose to the State any change or shift in location of services performed by Contractor or its 
subcontractors before, during and after execution of any Contract with the State.  Contractor agrees it 
shall so notify the State immediately of any such change or shift in location of its services.  The State has 
the right to immediately terminate the contract, unless a duly signed waiver from the State has been 
attained by the Contractor to perform the services outside the United States. 
 
On behalf of the Contractor, I acknowledge that I am duly authorized to execute this Affirmation and 
Disclosure form and have read and understand that this form is a part of any Contract that Contractor may 
enter into with the State and is incorporated therein. 
 
 
By: __________________________________ 
 Contractor 
 
Print Name: ___________________________ 
 
Title: __________________________________ 
 
Date: __________________________________ 
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STANDARD TERMS AND CONDITIONS 

EXECUTIVE ORDER 2011-12K 

Governing the Expenditure of Public Funds on Offshore Services 
 
 
 
The Contractor affirms to have read and understands Executive Order 2011-12K and shall abide by those 
requirements in the performance of this Contract.  Notwithstanding any other terms of this Contract, the 
State reserves the right to recover any funds paid for services the Contractor performs outside of the 
United States for which it did not receive a waiver.  The State does not waive any other rights and 
remedies provided the State in this Contract. 
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Appendix 2: 
ODSA’s Standard Loan Administration and Escrow 

Agreements 
 

This sample document is provided only for convenience and the terms and conditions 
contained herein are subject to change without notice. 
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LOAN ADMINISTRATION AND ESCROW AGREEMENT 
 

THIS LOAN ADMINISTRATION AND ESCROW AGREEMENT (the 
"Agreement"), is made and entered into this   day of  ,  2018 (the “Effective 
Date”) by and among the Director of the Ohio Development Services Agency (the "Director" 
[and the “Escrow Agent”]), [Economic Development Corporation Name] (the 
"Administrator"), an Ohio non-profit corporation, and [Escrow Agent Institution Name] (the 
"Escrow Agent")]. 

 
WHEREAS, the Director is authorized by Article VIII, Section 13, of the Ohio 

Constitution and Chapter 166 of the Ohio Revised Code (the "Act") to enter into agreements 
with persons engaged in industry, commerce, distribution or research to induce such persons 
to acquire, construct, reconstruct, rehabilitate, renovate, enlarge, improve, equip or furnish, 
or otherwise develop buildings, structures, and equipment and other property comprising all 
or part of, or serving or being incidental to, an Eligible Project; and 

 
WHEREAS, the Director has identified a need to target assistance under the Act to 

small business entities within the eighty-eight counties of the State of Ohio (the "Service Area"), 
within such Service Area assistance is to be made available under the Act through the 
implementation of the Regional l66 Loan Program (the "Regional Loan Program") pursuant to 
this Agreement; and 

 
[WHEREAS, the Escrow Agent is a public depository eligible to receive and hold 

public deposits as provided in Sections 135.01 to 135.21 of the Ohio Revised Code;] 
 

WHEREAS, the Director wishes to revise all prior Loan Administration and Escrow 
Agreements and enter into an Agreement effective [Month, Day, Year] for the Service Area 
by appointing [ Economic Development Corporation Name] as an Administrator and 
installing Institution Name as the Escrow Agent; and 

 
WHEREAS, the Director has proposed the Regional Loan Program in conjunction 

with the Administrator to serve an existing need for assistance under the Act to companies 
within the State of Ohio having a need for capital funds to locate or expand operations; and 

 
WHEREAS, the Director has previously allotted the Administrator certain funds 

available under the Act for the Regional Loan Program, and some or all of such funding may 
have been disbursed to the Administrator for the purposes set forth herein; and 

 
WHEREAS, by this Agreement the Director proposes to make funds available to 

the Administrator for the purpose of implementing the Regional Loan Program in the Service 
Area, through marketing, packaging and servicing activities. 

 
 

NOW THEREFORE, in consideration of the mutual promises and agreements 
hereinafter set forth, the parties hereto agree as follows: 
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ARTICLE 1 
 

DEFINITIONS 
 
 SECTION 1.1.  USE OF DEFINED TERMS 
 In addition to the words and terms elsewhere defined in this Agreement, or by references 
to the Loan Documents or other instruments, the words and terms set forth in Section 1.2 hereof 
shall have the meanings therein set forth unless the context or use expressly indicates a different 
meaning or intent.  Such definitions shall be equally applicable to both the singular and plural 
forms of any of the words and terms therein defined. 
 
 SECTION 1.2.  DEFINITIONS: 
 
 As used herein: 
 
 “Act” means Chapter 166, Ohio Revised Code, as from time to time amended or 
supplemented. 
 
 “Additional Financing” means an equity infusion by the Borrower and financing by one 
or more lenders to the Borrower, or a combination thereof sufficient to finance the Allowable Costs 
of the Eligible Project in excess of the Loan Amount, in accordance with the Loan Approval. 
 
 “Administrator” means [Economic Development Corporation Name]. 
 
 “Agreement” means this Loan Administration and Escrow Agreement, as from time to 
time amended or supplemented. 
 
 “Allowable Costs” means allowable costs of the Eligible Project within the meaning of 
the Act, in accordance with the Loan Approval. 
 
 “Borrower” or “Borrowers” means the entity, or entities, receiving assistance under the 
Regional Loan Program pursuant to this Agreement, the Loan Approval and the Act. 
 
 “Closing Date” means the date established by the Administrator for closing a Loan in 
accordance with Section 2.3 of the Agreement. 
 
 “Controlling Board” means the Controlling Board created by Section 127.12 of the Ohio 
Revised Code. 
 
 “Disbursement” means the disbursement of the Loan Amount by the Escrow Agent to the 
Borrower on the Disbursement Date pursuant to the Loan and Security Agreement, this Agreement 
and the Loan Approval. 
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 “Disbursement Date” means the date established by the Administrator for the 
disbursement in accordance with Section 2.3 of this Agreement. 
 

"Distressed Area" means all or part of a Service Area characterized by: (a) both a 
mean unemployment rate for the immediately preceding five (5) years equal to one hundred 
twenty-five percent (125%) of the unemployment rate then prevailing in the United States, 
and per capita income equal to eighty percent (80%) or less of the per capita income then 
prevailing in the United States; or (b) such other indicia as shall be determined from time to 
time by the Director in its sole discretion and provided to the Administrator.  Also, assisting 
disadvantaged borrowers, such as, hub zones, Appalachian (priority investment areas), business 
district revitalization areas, and the expansion of small businesses owned or controlled by 
veterans.  

 
"Eligible Investments" means (a) obligations issued by the United States of 

America, or money market funds invested solely in obligations thereof, (b) certificates 
of deposit of banks, including the Escrow Agent or trust companies organized under the 
laws of the United States of America or any State thereof having a reported combined 
capital and surplus of at least One Hundred Million Dollars ($100,000,000.00), or (c) 
any investment referred to in divisions (A), (B), (C), or (D) of Section 135.14, Ohio 
Revised Code, or any funds that invest solely in investments referred to in such Section, 
as the same may be amended from time to time; provided that any such investment or 
deposit is not prohibited by applicable law. 

 
"Eligible Project” or “Project” means an eligible project within the meaning of the 

Act. 
 

"Escrow Account" means the account under the sole control of the Director 
established by Escrow Agent for deposit of the Escrow Amount. 

 
"Escrow Allotment" means ____________________________  No/100 Dollars 

($__________________) allotted to the Administrator by the Director, or such greater or 
lesser amount as may from time to time be distributed to the Administrator and Escrow 
Agent by the Director in support of the Regional Loan Program. 

 
"Escrow Amount" means the Escrow Allotment and any payments of principal and 

interest, fees and investment income held by the Escrow Agent in accordance with the 
terms of this Agreement. 

 
"Event of Default" means an event of default as defined in the Loan Documents. 

 
"Go Forward Letter" means a letter issued by the Administrator (with the prior 

consent of the Director) to the Borrower detailing the parameters of the Eligible Project, and 
citing the Borrower's need to proceed with the Project, and authorizing the Borrower 
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to proceed at their  own risk with aspects of the Eligible Project prior to potentially 
obtaining final Ohio Controlling Board approvals and loan closing.  This letter does not 
guaranty that the Borrower will gain loan approval or obtain financing from the Program. 

 
"Guaranty" means a guaranty agreement or guaranty agreements, executed and 

delivered to the Administrator by the Borrower guarantying repayment of the Loan in 
accordance with the Loan Approval, in such form as shall have been previously approved 
by the Director. 

 
"Interest Rate" means the rate of interest applied to the Regional Loan as 

determined on a loan-by-loan basis by the Administrator consistent with the terms of Section 
2.2(D)(4) of this Agreement. 

 
"Loan" means a loan, made by the Administrator to a Borrower or the portfolio loans 

assigned to the Administrator as part of this Agreement, in the Loan Amount disbursed in 
accordance with the provisions of this Agreement, the Loan and Security Agreement and the 
Loan Approval. 

“Loan and Security Agreement” means the Loan and Security Agreement entered into 
between the Administrator and a Borrower to establish the terms of the Loan in accordance with 
the Loan Approval, in such a form as shall have been previously approved by the Director. 

 
"Loan Amount" means the lesser of: (a) Five Hundred Thousand and No/00s Dollars 

($500,000.00) or (b) the maximum percent of total Allowable Costs of the Eligible Project as 
set forth in the Regional Loan Program Guidelines & Policies, and actually disbursed to the 
Borrower. 

 
"Loan Approval" means with respect to the Loan, any documents or information 

submitted to the Director which memorialize the recommendations of the Administrator, the 
Director and the approval of the Controlling Board. 

 
“Loan Documents” means the Loan and Security Agreement, the Note, the Guaranty, 

the Security Documents and all other instruments, documents, certificates, opinions or other 
materials necessary to evidence and secure the Loan in accordance with the Loan Approval, in 
such form as shall have been previously approved by the Director. 

 
"Mortgage" means a mortgage executed and delivered by the Borrower to the 

Administrator to secure repayment of the Loan in accordance with the Loan Approval, in 
such form as shall have been previously approved by the Director. 

 
“Note” means the promissory note executed and delivered by the Borrower to the 

Administrator in the principal amount of the Loan to evidence the Loan made pursuant to the 
Loan and Security Agreement in accordance with the Loan Approval, in such form as shall have 
been previously approved by the Director. 
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“Notice Address” means: 
 
A. As to the Director:  Ohio Development Services Agency 

77 South High Street, 29th Floor 
Columbus, Ohio 43215-6108 
Attn: Chief Legal Counsel 

 
B. As to Administrator:  ______________________ 

______________________ 
______________________ 
Attn: ________________ 

 
C. As to Escrow Agent:  ______________________ 

______________________ 
______________________ 
Attn: ________________ 

 
“Notification of Disbursement” means the Notification of Project Completion and 

Disbursement in the form attached hereto as Exhibit A, and made a part hereof, to be presented 
by the Administrator to the Director in connection with a Disbursement. 

 
“Priority Investment Area” means the areas as designated annually by the Director 

meeting specific statutory requirements and available for preferential benefit, including but not 
limited to favorable interest rates.  As of the date of this Agreement, maps of the defined Priority 
Investment Areas are available for review at 
http://development.ohio.gov/reports/reports_pra.htm.  

 
“Regional Loan Program Guidelines & Policies” means policies and procedures 

outlined by the Director and as such policies and procedures may be amended.  A copy of the 
Regional Loan Program Guidelines & Policies as in effect on the date of this Agreement is 
attached hereto as Exhibit B. 

 
"Security Documents" means collectively, the mortgages, liens assignments, pledges, 

or other agreements or instruments executed and delivered by the Borrower to the 
Administrator, securing repayment of the Loan in accordance with the Loan Approval, 
including, as applicable and without limitation, the Mortgage and the Loan and Security 
Agreement. 
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SECTION 1.3.  CERTAIN WORDS AND REFERENCES: 
 

A. Any references herein to the Director shall include those succeeding to his 
functions, duties or responsibilities pursuant to or by operation of law or lawfully performing 
such functions.  Any reference to a section or provision of the Constitution of the State of Ohio 
or to the Act or to a section, provision, or chapter of the Ohio Revised Code shall include such 
section, provision or chapter as from time to time amended, modified, revised, supplemented or 
superseded. 

 
B. The terms “hereof,” “hereby,” “herein,” “hereto,” “hereunder,” and similar terms 

refer to this Agreement. 
 

ARTICLE II 
 

LOAN ADMINISTRATION 
 

SECTION 2.1.  FEES: 
 
A. The Administrator may receive and process a request for Regional Loan Program 

assistance from any Borrower for an Eligible Project within the Service Area.  In addition, the 
Administrator may receive such fees as outlined below for the administration and servicing of 
portfolio loans. 

 
B. The Administrator shall have the right to charge, collect and retain from the 

Borrower the following fees: 
 

1. Initiation Fee; A loan initiation fee not to exceed One Thousand Dollars 
($1,000) payable by the Borrower at the time of the application submittal; 
 
2. Processing Fee: A processing fee in an amount not to exceed one and one-
half percent (1.5%) of the Loan Amount, paid by the Borrower at the time of loan 
closing for services rendered in the processing of the loan request; 

 
3. Servicing Fee: A monthly servicing fee in an amount not to exceed one 
twelfth (1/12) of one-quarter (1/4) of one (1) percent of the outstanding principal 
balance of the Loan (the “Servicing Fee”); 

 
4. Reimbursement of Costs: Reimbursement of actual and necessary costs 
incurred by the Administrator with respect to the processing of the request  for 
assistance, including, but not limited to, reimbursement for payments to outside 
consultants and attorneys and recording and filing fees; and 
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C. The Administrator in accordance with the Regional Loan Program Guidelines & 
Policies, shall to charge and collect from the Borrower a subordinate collateral security fee 
equal to one percent (1%) of the Loan Amount for any such loan proposing a subordinate or 
second lien security position on any of the assets to be acquired as part of the Eligible Project 
(the “Subordinate Collateral Security Fee”).  The Subordinate Collateral Security Fee shall be 
payable to the Director at the closing of the Loan. 

 
SECTION 2.2.  APPROVAL OF THE LOAN: 
 
A. Upon the recommendation/approval of an Eligible Project by the Administrator’s 

Board of Directors, the Administrator shall submit to the Director complete information 
meeting the loan package requirements as set forth in the Regional 166 Loan Program Loan 
Package Requirements (the “Loan Package Requirements”), which are attached hereto as 
Exhibit C.  The Director shall review the loan package to determine whether the proposed 
assistance set forth in the Administrator’s approval conforms to the loan package, the Act, this 
Agreement and the Loan Package Requirements, and that the strength of underlying financial 
information and financing structure support a sound credit decision at a level of risk and 
economic benefit acceptable to the Director.  The Director reserves the right to utilize other 
tools and information in support accessing/validating the creditworthiness/soundness of a loan 
package, and reserves the right to not approve the loan package. 

 
B. If the Director determines there are discrepancies between the Administrator’s 

approval and the loan package, the Act, this Agreement or the Regional Loan Program 
Guidelines & Policies, and/or that the Director requires additional information to support a 
sound credit decision, and/or if the Director determines that a material adverse change has 
occurred in the financial condition or assets of the Borrower, and/or if the Director determines 
that any of the information provided by or on behalf of the Borrower to Development, the 
Director, or anyone assisting the Director with respect to the loan package is false, incomplete, 
or inaccurate, the Director shall return the loan package to the Administrator without approval, 
and outlining any requests for additional information required to support a sound credit 
decision.  The Administrator may resubmit a revised loan package which is to include the 
Administrator’s formal recommendation/approval of the revised loan package. 

 
C. If the proposed loan package is rejected, as submitted, for any reason, the Director 

shall provide the Administrator with notice of the rejection.  The Administrator may restructure 
and/or provide additional information, as requested by the Director, in order to resubmit a 
revised loan package, provided that the revised loan package has been formally 
recommended/approved by the Administrator’s Board. 
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D. The Administrator shall ensure the Director has the most current of the following 
documents: 

 
1. A summary of the current business activities of the Borrower and the 
operating company (if applicable) furnished by the Borrower; 

 
2. Information with respect to the current financial condition of the Borrower 
and the operating company (if applicable) furnished by the Borrower; 

 
3. Projected financial information of the Borrower and the operating 
company (if applicable), supplied by the Borrower, including without limitation, 
the following: 

 
(a) The expected impact of the Eligible Project on the financial 
condition of the Borrower (and/or operating company); 
 
(b) A detailed description of the Eligible Project, including 
identification of whether the project involves the relocation of employment 
positions or assets from one Ohio political subdivision to another; 

 
(c) The number of employment positions reasonably expected to be 
created and/or retained by the Borrower in Ohio as a direct result of the 
Eligible Project; 
(d) The aggregate total dollar amount of all state and local tax 
revenues reasonably expected to be generated by the Borrower as a direct 
result of the Eligible Project; and 

 
(e) A breakdown of all Allowable Costs of the Eligible Project and the 
sources and terms of all Additional Financing. 

 
4. Evidence of the following: 

 
(a) The use of funds by the Borrower will constitute an Eligible 
Project that is economically sound; 
 
(b) The nature, amount and terms of the Loan are appropriate in light 
of the consideration set forth in Section 166.05(A) of the Act and the 
Regional Loan Program Guidelines & Policies and will conform to the 
requirements of the Act and the Regional Loan Program Guidelines & 
Policies; 

 
(c) The benefits to be derived by the State of Ohio and local area in 
which the Eligible Project will be located from the establishment or 
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development and operation of the Eligible Project will exceed the cost of 
providing such assistance; 

 
(d) The Borrower is unable to finance the necessary Allowable Costs 
through ordinary financial channels upon comparable terms; 

 
(e) The Loan will be secured by the Mortgage and/or the Loan and 
Security Agreement, as applicable, granting the Director not less than a 
second priority mortgage lien and/or security interest in the Eligible Project 
and by such other Security Documents as shall be required by the Loan 
Approval; 

 
(f) None of the Loan Amount is to be used by the Borrower for the 
purpose of acquiring small tools, supplies or inventory; 

 
(g) The Interest Rate applicable to the Note shall be fixed at or below 
local market rates at the time the Loan is presented to the Director for 
approval, and the Note shall be payable over a term not to exceed the longest 
term of any loans included as part of the Additional Financing, in each case 
as required by the Loan Approval; and 

 
(h) The proposed Loan meets all requirements set forth within the 
Regional Loan Program Guidelines & Policies. 

 
(i) If the Loan is not secured on at least a shared first priority basis 
with the Additional Financing, narrative detailing efforts by the 
Administrator to negotiate with the lender(s) providing the Additional 
Financing to obtain a first priority mortgage lien and/or security interest in 
the Eligible Project, and documentation that a Subordinate Collateral 
Security Fee shall be paid at closing. 

 
E. If, in the Director’s sole discretion, a determination that the proposed assistance 

conforms to the Act, this Agreement, and the Regional Loan Program Guidelines & Policies, 
and the Borrower does not have outstanding liabilities with the Ohio EPA or Ohio Department 
of Taxation, the Director shall forward the project materials to the Controlling Board for its 
final review and potential approval.  Upon approval of the Controlling Board, the Director shall 
notify the Administrator of such approval. 

 
F. If requested by the Director, a representative of the Administrator responsible for 

the Project shall attend the meeting of the Controlling Board at which the Project is to be 
considered and shall make a formal presentation to the Controlling Board with respect to the 
proposed assistance. 
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G. The Administrator shall not make a firm commitment to the Borrower with 
respect to the Loan or enter into any of the Loan Documents prior to receipt by the 
Administrator of written notice by the Director that the Director has recommended the Loan to 
the Controlling Board and the Controlling Board has approved the Loan, which notice shall be 
accompanied by copies of the Controlling Board approval.  The Borrower may not begin the 
Eligible Project until receipt of the written notice referenced in this paragraph G, subject to 
entering into acceptable Loan Documents evidencing the Borrower’s repayment obligation.  If 
the Borrower requests permission to begin a portion of the Eligible Project prior to the requisite 
approvals, the Administrator may consider issuing a Go Forward Letter permitting the 
Borrower to proceed at its own risk.  Such a request to issue a Go Forward Letter will not be 
considered and the letter shall not be issued prior to: the Administrator’s Board’s review and 
approval of the Borrower’s financing request and the Director’s review and approval of the 
Borrower’s financing request and obtaining the Director’s consent to the Administrator to issue 
the Go Forward letter. 

 
SECTION 2.3.  CLOSING AND DIBURSEMENT OF THE LOAN: 

 
A. Following receipt from the Director of the Loan Approval, the Administrator shall 

establish a Closing Date and a Disbursement Date for the Loan, and shall promptly notify the 
Director and the Escrow Agent of such Closing Date and Disbursement Date.  Administrator 
shall provide to the Director a Notification of Disbursement, in the form attached hereto as 
Exhibit A and in accordance with the requirements of Section 5.1 hereof, not fewer than ten 
(10) days prior to the scheduled Disbursement Date.  Administrator shall close the Loan on the 
Closing Date, in accordance with all the provisions of this Agreement, the Regional Loan 
Program, the Loan Approval and the Act, and shall assign to the Director all of its right, title 
and interest in and to the Loan Documents (the “Assignment”) on the Closing Date.  Such  

 
Assignment shall be in form and substance as approved by the Director.  The Escrow Agent 
shall not disburse funds from the Escrow Account until confirmation that the Assignment has 
been made. 

 
B. After any required execution thereof by the Administrator, Borrower and 

Director, the Administrator shall cause any Mortgage, such other of the Security Documents 
as are appropriate, any instruments supplemental thereto, financing statements, including all 
necessary amendments, supplements and appropriate continuation statements, to be recorded, 
registered and filed, in such manner and in such places as may be required in order to establish, 
preserve and protect the lien(s) to the Director intended to be created thereby at the level of 
priority required by the Loan Approval.  Within ten (10) business days of the Closing Date, the 
Administrator shall deliver to the Director the executed original Loan Documents.  The 
Administrator shall assign the loan to the Director.  Administrator shall not do any of the 
following without the prior written consent of the Director: 
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1. Modify any of the Loan Documents; 
 
2. Grant any waiver, indulgence, forbearance, change, amendment, release 
or extension of the Loan Documents; 

 
3. Exchange or release any security which may at any time be given to secure 
the Note; 

 
4. Accept partial payment or payments due under the Note or any other 
amounts due under the Loan Documents 

 
C. The Disbursement shall occur on the Disbursement Date in accordance with the 

provisions of Section 3.2 of this Agreement, provided that the Administrator shall have 
received the following, all in form and content satisfactory to the Director and Administrator 
and in conformity with the Loan Documents: 
 

1. The certificate of the Borrower setting forth in reasonable detail the costs 
as incurred in completion of the Eligible Project, including a detail by category of 
the Allowable Costs; 
 
2. If the security for the Loan consists of an interest in real property or 
fixtures, an ALTA loan policy or policies of title insurance insuring the Director’s 
interest created by the Loan Documents at the level of priority therein provided; 

 
3. All UCC-II searches or responses to UCC-II requests as are appropriate, 
disclosing only such filings as are consistent with the Director’s interest created 
by the Loan Documents; 

 
4. Satisfactory evidence of all insurance coverages required by the Loan 
Documents; 

 
5. Satisfactory evidence of zoning compliance, availability of utilities and all 
necessary licenses and permits required in connection with the Eligible Project; 

 
6. Documents evidencing and securing the Additional Financing; 

 
7. To the extent that the Eligible Project involves construction, the following: 

 
(a) The Certificate of the Borrower certifying the completion date of 
the Eligible Project, that all improvements have been made, and all Eligible 
Project costs have been paid; and 
 
(b) Certificates of occupancy. 
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8. To the extent that the Loan is secured by a mortgage on real property, a 
satisfactory environmental audit of the Eligible Project performed in accordance 
with such standards as shall have been determined by the Director and provided 
to the Administrator; and 
 
9. Such other waivers, certificates, assurances, assignments, instruments, 
documents, materials, opinions or information required to fully protect the 
interests of the Director in the Eligible Project intended to be created by the Loan 
Documents in accordance with the Loan Approval. 

 
SECTION 2.4.  LOAN ADMINISTRATION; REPORTING REQUIREMENTS: 

A. The Escrow Agent shall receive and deposit from the Borrower all repayments of 
a Loan and Loan-related fees as they become due during the term of this Agreement.  All 
amounts representing the repayments of principal of and interest on the Loan and Loan-related 
fees shall be held, invested, reinvested and disbursed in accordance with this Section 2.4 and 
Section 3.2 hereof.  The Escrow Agent shall report monthly to the Administrator on the 
repayment status of each outstanding Loan (including loan payoffs which must be reported to 
the Director within three (3) business days of receipt of payment), in the manner and at such 
times as shall have been agreed upon between the Administrator and the Escrow Agent.  All 
amounts representing the payment of principal and interest of a Loan and Loan-related fees 
shall be applied as follows: 

 
1. Following the Effective Date, the Escrow Agent shall disburse to the 
Administrator in consideration of its administration of its portfolio loans, an 
amount equal to sixty percent (60%) of the monthly payment of interest collected 
from the Borrowers on each outstanding Loan; however, for any Loan with a 
project site located in a county designated as part of the Appalachian Region, the 
Escrow Agent shall disburse to the Administrator in consideration of its 
administration of the Loan, as follows: (i) for loans closed prior to the Effective 
Date of this Agreement, an amount equal to seventy-five percent (75%) of each 
monthly payment of interest collected from the Borrower; or (ii) for loans closed 
on or after the Effective Date of this Agreement, an amount equal to eighty-five 
percent (85%) of each monthly payment of interest collected from the Borrower. 
 
2. The Escrow Agent shall disburse monthly to the Administrator one 
hundred percent (100%) of the Servicing Fee collected from Borrowers; and 

 
3. The balance of amounts collected from Borrowers, including any interest 
earned thereon, shall be retained as part of the Escrow Amount. 

 
Any change in the percent of monthly loan interest to be paid by the Escrow Agent 
to the Administrator shall become effective in not less than thirty (30) days after 
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the Director notifies the Escrow Agent and Administrator in writing of such 
change. 

B. Within thirty (30) days immediately following the end of each calendar month 
throughout the term of this Agreement, the Administrator shall provide to the Director a written 
report detailing the status of each Loan, including details as to each Loan that is delinquent in 
payment or other existing default(s), and the workout steps in process, as well as the current 
status of each request for loan assistance received by the Administrator for assistance under the 
Regional Loan Program.  Administrator’s failure to provide a report on delinquent Loans in 
excess of thirty (30) days delinquent in payment may result in removal of the Administrator 
pursuant to Article IV of this Agreement. 

 
C. Throughout the term of any Loan and Security Agreement, the Administrator shall 

receive from the Borrower such reports, certificates, documents, instruments, materials or 
information as shall be required by the Loan Documents, this Agreement, the Regional Loan 
Program Guidelines & Policies and the Act, and shall promptly forward copies of such reports, 
certificates, documents, instruments, materials or information to the Director upon request, and 
in a form/manner satisfactory to the Director. 

 
D. The Administrator shall inform all Borrowers that the Director may randomly 

select them for a confidential survey concerning Regional Loan Program process and the 
Borrowers’ experiences.  Such information shall be used to evaluate performance of the 
Administrator and as a means to improve the program.  Any release of the survey information 
shall be done in an aggregate form and not on an individual basis. 

 
SECTION 2.5.  EVENT OF DEFAULT; WORKOUT PROCEDURE: 

 
A. The Administrator shall follow the Regional Loan Program Guidelines & Policies 

regarding loan defaults and workout procedures, including, but not limited to, notifying the 
Director in writing of the occurrence of an Event of Default under the Loan Documents and 
taking such actions with respect thereto, as may be reasonably requested by the Director.  Any 
modifications to the Loan Documents, accommodations, or forbearance agreements must be 
reviewed and approved by the Director prior to implementation.  Administrator shall be solely 
responsible for the costs of any such action reasonably requested by the Director with the 
understanding that the costs of any such action taken at the request of the Director shall be paid 
solely from amounts recovered from the affected Borrower. 

 
B. In the event that the Administrator’s workout efforts fail, the filing of bankruptcy 

by the Borrower, or if a foreclosure action is necessary, the Director shall certify the Loan to 
the Ohio Attorney General’s Office to represent the Director’s interests.  Once the Loan is 
certified to the Ohio Attorney General’s Office for collections, proceeds from the sale or 
liquidation of the collateral shall remain with the Director and shall not be made available to 
the Escrow Account. 
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SECTION 2.6.  BOOKS AND RECORDS: 
 

 The Administrator shall provide the Director with prompt access to and a right to 
examine the books and records of the Administrator as is necessary to ensure compliance with 
the terms of this Agreement.  Administrator shall not destroy or remove from its premises any 
books or records maintained in connection with its administration of the Regional Loan 
Program and shall promptly forward to the Director or his agent, all such books and records 
upon the Director’s request or upon termination of this Agreement. 

 
SECTION 2.7.  DISTRESSED AREAS: 
 
The Administrator shall develop and submit to the Director, as requested, a marketing 

plan designed to target assistance under the Regional Loan Program to small industrial 
companies within any Distressed Areas within the Service Area and identified to the 
Administrator. 

 
SECTION 2.8.  IMPLEMENTATION AND MARKETING PLAN: 

In furtherance of the marketing and implementation of the Regional Loan Program, and 
upon formal request of the Director, the Administrator shall prepare and provide to the Director 
an implementation and marketing plan for the Regional Loan Program.  Failure to submit the 
Administrator’s marketing plan in sufficient detail within sixty (60) days of the Director’s 
written request may lead to removal of the Administrator or termination of this Agreement 
pursuant to Article IV. 

 
ARTICLE III 

 
ESCROW ACCOUNT 

 
SECTION 3.1.  GENERAL OBLIGATIONS: 

 
A. The Escrow Agent shall serve as Escrow Agent and promptly perform all its 

obligations as such hereunder.  This Agreement shall constitute the instructions to the Escrow 
Agent. 

 
B. The Director and the Administrator hereby authorize the Escrow Agent to accept, 

and the Escrow Agent agrees to accept and observe, in amplification or modification of the 
instructions herein, as the case may be, written instructions approved by both the Director and 
Administrator, or the respective counsel of each.   

 
C. The duties of the Escrow Agent hereunder may not be assigned by the Escrow 

Agent without the prior written consent of both the Administrator and the Director. 
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SECTION 3.2.  DEPOSITS AND DISBURSEMENTS OUT OF ESCROW: 
 

A. Upon execution and delivery of this Agreement, the Director authorizes the 
Escrow Agent to establish an Escrow Account [in the name of the Director] (the “Escrow 
Account”) for deposit of the Escrow Amount to be used to disburse, [invest and reinvest] the 
Escrow Amount already on deposit with the Escrow Agent and any Loan payments made from 
time to time hereafter according to the terms and conditions of this Agreement.  The Escrow 
Account shall comply with all applicable collateral requirements of the Treasurer of the State 
of Ohio regarding public deposits. 

 
B. Upon (i) the execution and delivery of the Loan Documents to the Administrator, 

(ii) verification that the Assignment to the Director has been made, and (iii) following the 
written authorization of the Administrator, the Escrow Agent may, pursuant to the Loan 
Documents, release the Loan Amount to the Borrower.  The Escrow Agent agrees to receive, 
hold and disburse the Loan Amount in accordance with the provisions of this Agreement and 
hereby acknowledges receipt of such amount. 

 
C. [The Escrow Amount shall be invested and reinvested by the Escrow Agent 

in Eligible Investments or such other instruments as shall from time to time be agreed 
upon by the Director and the Escrow Agent.] 

 
D. The Escrow Account shall at all times be subject to the control, lien and charge in 

favor of the Director and, at the request of the Director and following ten (10) days written 
notice given to the Administrator, shall be disbursed to the Director by the Escrow Agent to 
cure any defaults under any agreement between the Director and Administrator relating to the 
administration of the Regional Loan Program. 

 
E. The Administrator shall direct that all amounts representing repayments of 

principal and interest on the Loan by the Borrower to the Administrator pursuant to the Loan 
and Security Agreement and all Loan-related servicing fees (except any Loan initiation or 
processing fees) shall be paid directly to the Escrow Agent.  Except as provided in Section 2.4 
hereof, all such amounts shall thereupon become part of the Escrow Amount, and the Escrow 
Agent shall receive, [hold, invest, reinvest] and further disburse such amounts in accordance 
with the provisions of this Agreement. 

 
F. Each month during the term of this Agreement, the Escrow Agent shall verify 

payments of interest, principal and servicing fees received and calculate and disburse to the 
Administrator the amounts allowable under Section 2.4 of this Agreement.  Additionally, 
within thirty (30) days immediately following the end of each calendar month throughout the 
term of this Agreement, the Escrow Agent shall complete and submit to the Director, in a form 
satisfactory to the Director, a report which (i) outlines the payments of interest, principal and 
servicing fees received, (ii) verifies the amounts disbursed to the Administrator as allowable 
under Section 2.4 of this Agreement, and (iii) provides a summary of any investments of the 
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Escrow Amount made by the Escrow Agent in Eligible Investments, include a record of all 
earnings resulting from such Eligible Investments. 

 
G. Not later than thirty (30) days after the closing of a Loan that required a 

Subordinate Collateral Security Fee, the Escrow Agent shall forward to the Director the amount 
set forth in the Loan documents as the Subordinate Collateral Security Fee. 

 
H. [Any and all earnings resulting from the investment of the Escrow Amount 

shall be added to the Escrow Amount and held by the Escrow Agent for the sole benefit 
of the Director, shall be invested and reinvested by the Escrow Agent in accordance with 
Section 3.2(C) hereof, shall be part of the Escrow Amount, subject to disbursement under 
Section 3.2(B) hereof unless otherwise directed by the Director, and such earnings shall, 
in any event, be promptly disbursed to the Director, or such other location as directed by 
the Director, at such times and in such manner as the Director, in his sole discretion, shall 
designate.] 

 
I. Should the Director determine that reallocation of all or a portion of the Escrow 

Amount is necessary for the effective administration of the Regional Loan Program, and upon 
a minimum of thirty (30) days prior written notice to the Administrator and Escrow Agent, the 
Director may direct the Escrow Agent to disburse back to the Director or to another entity 
serving as escrow agent for another administrator in the Regional Loan Program, all or any 
portion of the Escrow Amount as the Director, in the Director’s sole discretion, shall designate.  
The Escrow Agent shall promptly disburse such funds as directed. 

 
SECTION 3.3.  ESCROW PROCEDURES: 

 
A. Disbursement shall be made by the Escrow Agent upon written authorization and 

direction of the Administrator in accordance with procedures set forth herein.  No portion of 
the Escrow Amount shall be paid by the Escrow Agent to any person or organization except in 
compliance with the specific provisions of this Agreement. 

 
B. The Escrow Agent shall maintain accurate records of all transactions with respect 

to the Escrow Account, including but not limited to a record of all earnings resulting from the 
investment and reinvestment of the Escrow Amount, and shall upon request, make such records 
available to the Director and Administrator for inspection. 

 
C. [The Escrow Agent shall accept as full payment for its services hereunder the 

fees set forth in Exhibit D attached hereto and incorporated herein by this reference, 
which fees shall be payable to the Escrow Agent solely from the Escrow Amount.  In no 
event shall the Director, Administrator or Borrower be responsible for any other fee or 
expenses of the Escrow Agent hereunder.] 
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ARTICLE IV 
 

REMOVAL AND TERMINATION 
 

SECTION 4.1.  REMOVAL BY DIRECTOR: 
 

Notwithstanding any provision to the contrary contained in this Agreement, the 
Director may remove the Administrator and/or the Escrow Agent, without cause, upon sixty 
(60) days prior written notice to each of the other parties hereto.  The Director may appoint 
such other party or parties in lieu thereof, which party or parties shall agree in writing to assume 
all the duties and obligations of the removed party or parties hereunder.  Upon such removal 
and reappointment, this Agreement shall not terminate but shall remain in full force and effect 
with the successor of the removed party or parties.  Appointment of a successor Administrator 
and/or Escrow Agent shall not be construed to waive or release any claims the Director may 
have arising from any breach by the removed party or parties of its obligations under this 
Agreement. 

 
SECTION 4.2.  TERMINATION: 

 
This Agreement shall terminate upon the earlier to occur of: 
 
A. December 31, 2020; 
 
B. The sixtieth (60th) day immediate following written notice by the Director, 

Administrator, or the Escrow Agent to each of the other parties; provided, however, that no 
termination under this subsection B shall be effective as to any Loan previously recommended 
by the Director to the Controlling Board or, as applicable, previously approved by the 
Controlling Board, until such Loan has been disbursed in accordance with the terms of this 
Agreement; or 

 
C. If the Director determines, in his reasonable discretion, that the Administrator is 

underutilizing its Escrow Allotment funds, the Director reserves the right to take back any 
remaining funds from the Escrow Account and assume from the Administrator all servicing 
responsibilities for the Administrator’s portfolio loans. 

 
SECTION 4.3.  DUTIES UPON REMOVAL OR TERMINATION: 

 
A. Prior to the effective date of such termination, the Administrator shall notify the 

Borrower to direct all further repayments of the Loan to the Director; 
 
B. The Escrow Agent shall promptly deliver to the Director, by wire transfer, any 

and all undisbursed portions of the Escrow Amount and any and all earnings from the 
investment and reinvestment thereof, net of all payments to the Administrator required 
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hereunder through the date of termination, which amounts shall be delivered to the 
Administrator. 

 
C. Any and all repayments of the Loan thereafter received by any of the parties 

hereto shall be forwarded immediately to the Director at the Notice Address. 
 

D. The Administrator shall promptly forward to the Director all original Loan 
Documents and loan files in its possession and such additional reports, documents, certificates, 
instruments, materials or information as shall be reasonably requested by the Director. 

 
The provisions of this Section 4.3 shall survive termination of this Agreement. 
 

SECTION 4.4.  LIMITATION OF LIABILITY: 
 

Except as provided in Sections 5.2 and 5.3 hereof or except as occasioned by the failure 
of the Administrator to abide by any express terms or provisions of this Agreement, upon the 
termination of this Agreement by the Director, the Director assumes all responsibility with 
respect to all Loans committed or in process, and the Administrator shall have no further 
responsibility or obligation with respect thereto. 

 
ARTICLE V 

 
MISCELLANEOUS 

 
SECTION 5.1.  NOTICES: 

 
All notices, certificates, requests or other communications hereunder shall be in writing 

and shall be deemed to be sufficiently given when mailed by registered or certified mail, 
postage prepaid, and addressed to the appropriate Notice Address.  The Director, Administrator 
or the Escrow Agent may, by notice given hereunder, designate any further or different 
addresses to which subsequent notices, certificates, requests or other communications shall be 
sent. 

 
SECTION 5.2.  INDEMNIFICATION: 

 
A. The Escrow Agent shall defend, indemnify and hold the Director and 

Administrator harmless against any and all losses, costs, expenses, claims or actions arising 
out of or connected with the Escrow Agent’s gross negligence, willful or wanton misconduct 
or bad faith of the Escrow Agent or its employees or agents in the performance of the Escrow 
Agent’s duties hereunder.  Escrow Agent shall reimburse the Director and Administrator for 
any judgments and all reasonable costs incurred by the Director or Administrator in 
defending against such claims or actions. 
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B. Administrator shall defend, indemnify and hold the Escrow Agent and the 
Director harmless against any and all losses, costs, expenses, claims or actions arising out of 
or connected with the Administrator’s gross negligence, willful or wanton misconduct or bad 
faith in the performance of the Administrator’s duties hereunder.  Administrator shall 
reimburse the Escrow Agent and Director for any judgments and all reasonable costs incurred 
by the Escrow Agent or Director in defending against such claims or actions. 

 
SECTION 5.3.  CONFIDENTIALITY: 
 
As used herein, "Confidential Information" means any and all information provided in 

any form from one party to another party which is, by its nature, information that a prudent 
business person would maintain as confidential.  Such information includes proprietary 
information, trade secret information and "Personal information" as described in Ohio Rev. Code 
Sec. 1347.01(E). The Administrator and the Escrow Agent shall use Confidential Information 
only in connection with the purposes set forth herein. The Administrator and the Escrow Agent 
acknowledge that Confidential Information may include personal or proprietary information 
relating to businesses or individuals. The Administrator and the Escrow Agent agree to use 
reasonable efforts to safeguard Confidential Information and to prevent the unauthorized, 
negligent or inadvertent disclosure of Confidential Information. "Reasonable efforts" means 
efforts not less than those one party employs to protect its own Confidential Information and, in 
any event, efforts not less than those a prudent business person would take to protect his or her 
own confidential and proprietary information. The Administrator and the Escrow Agent shall 
not, without the prior written approval of the Director, directly or indirectly disclose Confidential 
Information to any person or business entity except to its own employees and representatives, 
including, without limitation, attorneys, accountants and financial advisors on a need-to-know 
basis for the purposes contemplated by this Agreement. Without limiting the generality of the 
foregoing, if the Administrator or the Escrow Agent experiences any breach of data security that 
exposes the Confidential Information to disclosure or unauthorized use, the Administrator and 
the Escrow Agent agree to bear all costs to notify every individual whose Confidential 
Information may have been compromised and agree that it shall also hold the Director harmless 
from any claim arising from or related to such breach. 

 
SECTION 5.4.  EXTENT OF CONVENANTS; NO PERSONAL LIABILITY: 

 
All covenants, obligations and agreements of the Director and Administrator contained 

in this Agreement shall be effective to the extent authorized and permitted by applicable law.  
No such covenant, obligation or agreement shall be deemed to be a covenant, obligation or 
agreement of the present or future Director in other than his or her official capacity acting 
pursuant to the Act, the Regional Loan Program and this Agreement, or any present or future 
officer of the Administrator or Escrow Agent in other than his or her official capacity acting 
pursuant to this Agreement. 
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SECTION 5.5.  BINDING EFFECT: 
 
This Agreement to shall inure to the benefit of and shall be binding in accordance with 

its terms upon the Director, the Administrator, the Escrow Agent and their respective 
successors and assigns. 

 
SECTION 5.6.  ASSIGNMENTS: 
 
Neither this Agreement nor any rights, duties or obligations described herein shall be 

assigned by the Director, the Administrator or the Escrow Agent without the prior written 
consent of the other parties hereto.  Except as expressly provided herein, the Administrator 
shall not assign any of its rights, duties or obligations described in any of the Loan Documents 
to which it is a party without the prior written consent of the Director. 

 
SECTION 5.7.  AMENDMENTS AND SUPPLEMENTS: 
 
This Agreement contains the entire agreement between the parties as of the date hereof 

with respect to the subject matter hereof and may not be amended or supplemented except by 
an instrument in writing executed by the Director, the Administrator and the Escrow Agent. 

 
SECTION 5.8.  EXECUTION OF COUNTERPARTS; PDF: 
 
This Agreement may be executed in any number of counterparts, each of which shall 

be regarded as an original and all of which shall constitute but one and the same agreement.  
Copies of signatures provided electronically in portable document format (“PDF”) shall be 
deemed to be originals for purposes of execution and proof of this Agreement.  

 
SECTION 5.9.  SEVERABILITY: 
 
If any provision of this Agreement, or any covenant, obligation or agreement contained 

herein is determined by a court to be invalid or unenforceable, such determination shall not 
affect any other provision, covenant, obligation or agreement, each of which shall be construed 
and enforced as if such invalid or unenforceable portion were not contained herein.  Such 
invalidity or unenforceability shall not affect any valid and enforceable application thereof, and 
each such provision, covenant, or agreement shall be deemed to be effective, operative, made, 
entered into or taken in the manner and to the full extent permitted by law. 

 
SECTION 5.10.  CAPTIONS: 
 
The captions and headings in this Agreement shall be solely for the convenience of 

reference and shall in no way define, limit or describe the scope or intent of any provisions of 
this Agreement. 
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SECTION 5.11.  GOVERNING LAW: 
 
This Agreement shall be deemed to be a contract made under the laws of the State of 

Ohio and for all purposes shall be governed by and construed in accordance with the laws of 
the State of Ohio.  In the event of any irreconcilable conflict between the provisions of the Act 
and the terms of this Agreement, the provisions shall control. 

 
SECTION 5.12.  RELIANCE: 
 
In the absence of bad faith, the Director and the Escrow Agent, in exercising its 

respective duties hereunder may fully rely upon the certificates and representations of the 
Administrator with respect to its obligations hereunder and shall be under no affirmative duty 
to conduct any independent investigation. 

 
SECTION 5.13.  ENFORCEABILITY: 
 
None of the rights, duties and obligations of the parties created by this Agreement shall 

be valid and enforceable until all statutory provisions of the Ohio Revised Code, including but 
not limited to Section 126.07, have been complied with and until such time as all necessary 
funds are made available and forthcoming from all appropriate state agencies. 

 
 
 
 
 

[Signature Page follows.] 
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IN WITNESS WHEREOF, the parties have executed this Agreement effective as of the date first 
set forth above. 
 
 
 

Ohio Development Services Agency, 
State of Ohio 
David Goodman, Director 

 

By: /s/__________________________ 

Name: _________________________ 

Its: ___________________________ 

 

 

[Economic Development Corporation 
Name] 

 

By: /s/_________________________ 

Name: ________________________ 

Its: ___________________________ 

 

 

[Escrow Agent Name] 

 

By: /s/_________________________ 

Name: ________________________ 

Its: ___________________________ 

Exhibits: 
 
Exhibit A – Notification of Project Completion and Disbursement 
Exhibit B – Regional Loan Program Guidelines & Policies 
Exhibit C – Regional 166 Loan Program Loan Package Requirements & Process 
Exhibit D – Fee Structure 
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Exhibit 1: 
Ohio Regional 166 Loan Program Guidelines & 

Policies 
 

This sample document is provided only for convenience and the terms and conditions 
contained herein are subject to change without notice. 
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Regional Loan Program Guidelines & Policies 
 

The Ohio Regional 166 Loan Program (the “Program”) is an integral part of the State's overall 
economic development strategy. The Program is authorized under Chapter 166 of the Ohio 
Revised Code and funded through the Facilities Establishment Fund.  Job creation and positive 
economic growth are the most immediate desired results of this Program.  The Program 
promotes economic development, business expansion, and job retention and/or creation by 
providing financial assistance to entities for the reimbursement of allowable costs of Eligible 
Projects (defined below).  This financial assistance takes the form of low-interest loans to 
businesses creating new and/or retaining existing employment opportunities at an entity’s 
project site in the State. 
 
The Ohio Development Services Agency (“ODSA” or the “Agency”) provides the following 
Regional Loan Program Guidelines & Policies (the “Guidelines & Policies”) to set forth the 
requirements and expectations of the Agency for each Administrator of the Program.  These 
Guidelines & Policies amplify and explain the structure of the Program and any duties of the 
parties under a Loan Administration and Escrow Agreement (the “Agreement”) entered into 
among the Agency, the Administrator, and any party serving as Escrow Agent, and this 
document may be modified from time to time by the Agency. 
 
Program Structure 
 
Eligible Projects 
Eligible Projects include those related to industry, commerce, distribution, or research activities 
(“Eligible Project” or “Project”). 
 
Allowable Costs/Uses 
 Land and/or building purchase – if the project involves the purchase of an existing building, 

the business must occupy at least 51% of the premises; 
 Machinery & equipment purchases; 
 Building construction and/or renovation costs – in the case of construction, the business 

must occupy at least 60% of the premises; 
 Long-term leasehold improvements; 
 Ongoing fixed asset purchases; and 
 Capitalizable costs directly related to fixed asset purchase. 

 
Note: Refinancing and retail (as defined by the Ohio Revised Code Chapter 166) projects are 
ineligible.  The Program cannot be utilized to finance management buyouts or leveraged buyouts 
of an existing business.  This includes a prohibition from using the Program to buy the fixed assets 
of a business that is winding down or has recently ceased operations.   The Program cannot be 
used to finance the purchase of company stock or goodwill. 
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Total Project Financing 
The Program may finance up to 40% of an Eligible Project, with loans up to $500,000. The 
Agency requires a minimum of 10% equity contribution from the borrower in the Eligible Project, 
however a greater equity contribution may be required based on due diligence. The remaining 
Eligible Project shall be funded by the borrower either directly or indirectly through third-party 
investors and/or private lenders.  ODSA will give preference to Eligible Projects with the above 
or a similar financing structure.  Notwithstanding the foregoing, if there is no third-party 
financing in the Eligible Project, up to 75% of the Eligible Project may be funded by Program 
loan proceeds with the remainder funded by the borrower’s equity contribution. 
 
Note:  The Ohio Regional 166 loans are “take-out” financing (eligible project costs/uses must be 
purchased with interim financing with the loan disbursing upon project completion). 
 
Term 
Terms shall be based upon the useful life of the property financed with Program loan proceeds 
and should reflect the term of the third-party financial institution loan in the project, if applicable. 
Regardless of a longer useful life, the maximum term for real estate (only) loans is up to 20 years 
and the maximum term for loans to acquire machinery and equipment is up to 10 years. 
 
Interest Rate 
Interest rates shall be fixed at/or below local market rates at the time the loan is presented to 
ODSA for approval. 
 

Job Creation/Retention 
Promoting economic development is one of the key Agency objectives, and as such, job creation 
and/or retention must be taken into consideration while reviewing proposed loans. Priority may 
be given to Eligible Projects with higher wage and job creation commitments in a distressed area 
of the State; however, a specific loan dollars/job ratio is not required. The loan agreement will 
outline the date (metric evaluation date) by which certain commitments, including the job 
commitments, have to be fulfilled.  
 
Security & Collateral 
The Agency requires a first priority mortgage and/or lien position on project costs/uses financed 
with the Program loan proceeds or an acceptable Intercreditor Agreement providing for shared 
proceeds.  Notwithstanding the foregoing, a second collateral positon may be taken if not more 
than 30% of the Eligible Project is being financed with Program loan proceeds, the borrower pays 
an additional 1% Subordinate Collateral Security Fee to ODSA, and the loan is further secured 
by sufficient credit enhancements, such as the following: 
 

 Personal guarantees from owners with more than 20% ownership in the company; 
 Corporate guarantees from related companies; 
 Life insurance on key business owners and/or managers; 
 Full or partial letter of credit from a recognized financial institution; and/or 
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 Other types of credit enhancements, if necessary.  
 

As an example, for a $1,000,000 project with the Agency in a second collateral position, 
the project could be financed with 30% from Program proceeds ($300,000), 60% from third 
party financing ($600,000), and 10% from the borrower equity ($100,000).  The Borrower 
will be required to submit a 1% ($10,000) Subordinate Collateral Security Fee to ODSA. 

 
Assets offered as collateral may be required to undergo a third-party evaluation (i.e. appraisal) in 
accordance with these Guidelines & Policies. Request for Program funds from any borrowers 
with outstanding liabilities with the Ohio EPA or Ohio Department of Taxation will not be 
considered by the Ohio Controlling Board or funded until those liabilities have been resolved. 
 
Borrowers cannot transfer ownership of any entity without approval from the Agency; even in 
case of sale of related entities or subsidiaries not pledged as collateral.  It is the borrower’s 
responsibility to inform the Administrator and the Agency before such sale or change in 
ownership interest is complete.  If the borrower is sold or substantially sells all of its assets, the 
Program loan must be paid-off as part of the sale. However, assumption of a loan may be 
considered on a case-by-case basis and must be approved by ODSA. 
 
Prepayment 
The Agency imposes no pre-payment penalty. 
 
Program Fees 
An Administrator may receive such fees, as outlined below, to administer and service the Ohio 
Regional 166 loans:  
 

1. Initiation Fee: A loan initiation fee not to exceed One Thousand Dollars ($1,000.00) 
payable by the borrower at the time of the application submission;  

2. Subordinate Collateral Security Fee: A subordinate collateral security fee in an amount 
not to exceed one and one-half percent (1.5%) of the loan amount, paid by the borrower 
at the time of loan closing; 

3. Servicing Fee:  A monthly servicing fee in an amount not to exceed one twelfth (1/12) of 
one-quarter (1/4) of one (1) percent of the outstanding principal balance of the loan; and 

4. Reimbursement of Costs:  Reimbursement of actual and necessary costs incurred by the 
Administrator with respect to the processing of the request for assistance, including, but 
not limited to, reimbursement for payments to outside consultants and recording and filing 
fees. 

 
The Administrator, in accordance with these Guidelines & Policies, shall also charge and collect 
an additional one percent (1%) Subordinate Collateral Security Fee from the borrower in cases 
of loans with second collateral positions.  This fee will be collected by the Administrator and be 
made payable and sent to the Agency at the closing of the loan. 
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Administrator Compensation 
The Escrow Agent shall disburse to the Administrator in consideration of its administration of its 
loans in the Program an amount equal to sixty percent (60%) of the monthly payments of interest 
collected from borrowers for each outstanding Program loan. However, for any existing loans with 
a project site located in an Ohio county designated as part of the Appalachian Region 
(https://www.development.ohio.gov/files/cs/2017%20Local%20Development%20District%20Map.pdf
), the Escrow Agent shall disburse to the Administrator in consideration of its administration of 
such loans an amount equal to seventy-five percent (75%) of the monthly payments of interest 
collected from borrowers for each outstanding Program loan.  For any new loan originated under 
this current Loan Administration and Escrow Agreement, whose project site is located in an Ohio 
county designated as part of the Appalachian Region, the Escrow Agent shall disburse to the 
Administrator in consideration of its administration of such loan an amount to equal to eighty-five 
percent (85%) of the monthly payments of interest collected from borrowers for each such new 
outstanding Program loan. 
 
Administrator Responsibilities  
 
Evaluating Credit Worthiness  
The Administrator will gather necessary information from the prospective borrower to conduct 
due diligence and credit analysis. This information request may include (but is not limited to): 
borrower’s historical and current financial statements, personal/corporate historical and current 
financial statements from all loan guarantors, appraisals of collateral, environmental clearances, 
industry reports, and other commonly utilized resources (such as D&B, IBISWorld, Lexis Nexis, 
etc.) used to analyze credit risk.  This information gathering exercise shall include a site visit by 
the Administrator to the prospective borrower’s place of business, and potentially to the project 
site.   Upon receipt, the Administrator shall evaluate the following components before making a 
determination and recommendation to advance Program funds to a prospective borrower:  
 
 Ability to Repay: Can the business demonstrate (through historical and/or current financial 

statements) that it has the ability to generate enough cash to pay for the project financing?  
This should include analysis of the borrower’s existing lines of credit and loans, an 
understanding of the working capital needs/availability of the borrower, and the borrower’s 
payment history. 

 Management: Has the business demonstrated sufficient management capability to handle 
the Project and to position the company for likely Program loan repayment and job 
creation? 

 Collateral / Security: All assets offered as collateral of the Program loan should have some 
form of cost verification (e.g., appraisals, third party estimates, purchase agreements).  In 
most cases, the Agency will accept the documents provided to (and accepted by) the private 
lender (bank/credit union) that are providing additional financing for the Project. 

 Employment Impact:  The number of full-time equivalent jobs the borrower expects to 
create and/or retain. 
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Loan Closing and Disbursement 
Following receipt of the Ohio Controlling Board approval, the Administrator shall establish a 
closing date and a disbursement date for the Loan and notify the Agency of such closing and 
disbursement dates. In case of loans being serviced by the Agency, the Administrator shall provide 
the Agency with a Notification of Disbursement (Exhibit A of the Agreement), not fewer than ten 
(10) business days prior to the scheduled disbursement date.  
 
These Guidelines & Policies require the use of an Agency prescribed template for certain loan 
documents.  The Agency will provide the template for certain loan documents to each 
Administrator.  For loan documents that the Agency does not provide the Administrator with 
Agency-approved templates, the Administrator may use its own forms/templates. The 
Administrator will also be responsible for delivering to the Agency a copy of the transcript of all 
loan documents within ten (10) business days of a loan closing. At the time of the loan closing, the 
Administrator shall assign all its right, title and interest in and to the executed loan closing 
documents to the Agency (the “Assignment”). Such assignment shall be in a form and substance 
as approved by the Agency. Further, the Administrator shall cause the mortgage and such other of 
the security documents as are appropriate, any instruments supplemental thereto, financing 
statements, including all necessary amendments, supplements and appropriate continuation 
statements, to be recorded, registered and filed, in such a manner, and in such places as may be 
required in order to establish, preserve and protect the lien(s) in favor of the Agency.  Filings shall 
be in the name of the Administrator and assigned to the Agency as set forth in these Guidelines & 
Policies. 
 
No Program funds shall be disbursed until after the receipt of confirmation that the Assignment 
has been made. The following documents are also required before disbursement can take place: 
  
 The certificate of the borrower setting forth in reasonable detail, the cost incurred in the 

completion of the Eligible Project, including a detail category of allowable costs; 
 If the security for the loan consists of an interest in real property or fixtures, an ALTA loan 

policy or policies of title insurance insuring the Agency's interest created by the loan 
documents at the level of priority therein provided; 

 All UCC-II searches or responses to UCC-Il requests as are appropriate, disclosing only 
such filings as are consistent with the Agency's interest created by the loan documents; 

 Satisfactory evidence of all insurance coverages required by the loan documents; 
 Satisfactory evidence of zoning compliance, availability of utilities and all necessary 

licenses and permits required in connection with the Eligible Project; and  
 Documents evidencing and securing the additional financing.  

 
To the extent that the Eligible Project involves construction, the following documents are also 
required: 
 
 The certificate of the borrower certifying the completion date of the Eligible Project, that 

all improvements have been made and all Eligible Project costs have been paid;  
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 Certificates of occupancy;  
 A satisfactory environmental audit of the Eligible Project performed in accordance with 

such standards set forth by the Agency and provided to the Administrator; and 
 Such other waivers, certificates, assurances, assignments, instruments, documents 

materials, opinions or information required to fully protect the interests of the Agency in 
the Eligible Project intended to be created by the loan documents, in accordance with the 
loan approval documents.  
 

Loan Administration – Reporting Requirements  
Within 30 business days following the end of each calendar month, the Administrator shall provide 
the Agency and Escrow Agent with a monthly project report detailing the status of each loan 
including information on closed loans, loan balances, past-due loans, annual financial reporting 
status, loans in default, and other relevant information as applicable in a form prescribed by the 
Agency. If a borrower is non-compliant with its reporting requirements under the loan agreement, 
the Administrator will make reasonable efforts to collect these documents, and provide same to 
the Agency upon request. 
 
A failure by the Administrator to report in a timely manner may result in the assessment of a 
penalty of $500 per occurrence. Repeated failures may result in the removal of the Administrator 
from the Program, along with a transfer of servicing responsibilities by the Agency to itself or 
another Administrator.  
 
The Administrator shall inform all borrowers that the Agency may randomly select them for a 
confidential survey concerning the Program process and the borrower’s experience. Such 
information shall be used to evaluate the performance of the Administrator and as a means to 
improve the Program.  
 
Portfolio Monitoring  
The Administrator shall collect/track satisfactory evidence of all insurance coverages required by 
the loan agreements throughout the terms of all loans, and shall notify the Agency if a borrower 
fails to maintain the insurance coverages required by the loan agreement.  Further, the 
Administrator shall maintain UCCs and/or other security interests the Agency has in accordance 
with the loan agreement for the term of the loan, and shall only release these security interests 
when the loan has been paid or at the written instruction of the Agency. The Administrator shall 
perform periodic site visits (or at the request of the Agency) to the borrowers in their portfolios to 
validate loan collateral, jobs, business health, provide customer service, build goodwill, and to 
further identify future credit needs. 
 
Delinquency 
In the event that a loan payment is delinquent for 30 days (or more), the Administrator must inform 
the Agency and advise of the collection efforts undertaken by the Administrator.  Should any loan 
remain in payment default for a period of forty-five (45) days without a defined workout plan in 
progress, or a loan modification or forbearance agreement executed, that loan shall immediately 
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be forwarded to the Agency for additional due diligence and possible remedial action. The 
Administrator will remove from its list of outstanding loans any loans that are forwarded to the 
Agency for collections. The Administrator shall send the Agency a summary of the 
remediation/collection efforts along with any documents that have been sent to the borrower. 
 
Loan Defaults  
For all non-delinquency loan defaults, the Administrator shall notify the Agency of an event of 
default, whether declared or undeclared, within ten (10) business days of knowledge of such 
default.  The Administrator may develop a workout plan and propose remedies to a borrower, and 
the Agency will remain available to assist the Administrator, if requested.  In certain 
circumstances, at the Agency’s discretion, the Agency may determine it is necessary for the 
Agency to assume the loan servicing for a particular loan in default.  Should any loan remain in 
default for a period of forty-five (45) business days without a defined workout plan in progress, or 
a loan modification or forbearance agreement executed, that loan shall be forwarded to the Agency 
for additional due diligence and remedies, including potential certification of the loan to the Ohio 
Attorney General’s Office. The Administrator shall send the Agency a summary of the 
remediation/collection efforts along with any documents that have been sent to the borrower. 
 
In the event a borrower commences Bankruptcy proceedings, the Administrator shall immediately 
notify the Agency.  
  
Books and Records 
The Administrator shall provide the Agency with prompt access to and a right to examine the 
books and records of the Administrator, as is necessary to ensure compliance with the terms of the 
Agreement. The Administrator shall not destroy or remove from its premises any books or records 
maintained in connection with its administration of the Program and shall promptly forward to the 
Director or his agent all such books and records upon the Agency’s request or upon termination of 
the Agreement. 
 
Escrow Agent Responsibilities 
 
ODSA will serve as the Escrow Agent (“Escrow Agent”) for disbursements and repayment 
collection under this Program.  Notwithstanding the foregoing, an existing Administrator in the 
Program under a previously executed Loan Administration and Escrow Agreement prior to July 1, 
2016 may elect to continue the use of its current third-party Escrow Agent. 
 
If the Agency is not serving as the Escrow Agent for a particular Administrator, the Escrow Agent 
shall be a public depository eligible to receive and hold public deposits as provided in Sections 
135.01 to 135.21 of the Ohio Revised Code. All amounts representing the repayments of principal 
and interest shall be held, invested, reinvested and disbursed in accordance with the Agreement.  
 
Additional responsibilities of the Escrow Agent include: 
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 Establish and maintain an escrow account to disburse the Program loan amount on the 
disbursement date, and to collect repayments of principal and interest on outstanding loans. 
All disbursements shall be made upon written authorization of the Administrator and/or 
the Agency, and in accordance with the Agreement (the “Escrow Account”).  No portion 
of the escrow balance shall be paid by the Escrow Agent to any person or organization 
except in compliance with the terms of the Agreement, or at the written direction of the 
Administrator or the Agency;  

 Receive and deposit Program loan repayments and loan related fees from borrowers, and 
apply/post these payments to the respective Program loans in accordance with the 
Agreement;  

 All amounts received representing repayments of principal and interest on the loan, and 
loan related fees shall be held, invested, reinvested and disbursed in accordance with the 
Agreement, and at the direction of the Agency; 

 Report monthly (and/or as requested) to the Administrator regarding the repayment status 
of each outstanding Program loan, in a manner and at such times as requested by the 
Administrator;  

 Verify payments of interest, principal, and servicing fees collected and disburse the 
monthly administrator compensation to the Administrator in accordance with the terms 
described in the Agreement; 

 Complete and submit to the Agency, by the 15th day of each month, in a form satisfactory 
to the Agency, a report which outlines the payments of interest, principal and servicing 
fees received and verifies the amounts disbursed to the Administrator as allowable under 
the Agreement, during the preceding month;  

 Maintain accurate records of all transactions, and make this record available for 
inspection/audit by the Agency as needed;  

 Should the Agency determine that reallocation of all or a portion of the Escrow Amount 
(as defined in the Agreement) is necessary for the effective administration of the Program, 
and upon a minimum of thirty (30) days prior written notice to the Administrator and 
Escrow Agent, the Agency may direct, in its sole discretion, the Escrow Agent to disburse 
all or any portion of the Escrow Amount back to the Director or another entity serving as 
escrow agent for another administrator in the Program; and 

 Exhibit D to the Agreement shall outline the fees that will be paid to the Escrow Agent, 
out of the Escrow Account, as full payment for its services.  Exhibit D to the Agreement 
must be submitted to the Director for review prior to execution of the Agreement, and the 
fee structure outlined in Exhibit D of the Agreement shall be subject to the Director’s 
approval.  The fees shall be payable to the Escrow Agent solely from the Escrow Account.  
The Agency shall not be responsible for any other fee or expense of the Escrow Agent. 
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Exhibit 2: 
Loan Closing Documents Templates 

 
This sample document is provided only for convenience and the terms and conditions 

contained herein are subject to change without notice. 
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NOTE:		ALTERNATE	LANGUAGE	IN	[BRACKETS]	and	will	need	to	be	modified	as	appropriate	
for	each	loan.	
	
	 LOAN	AND	SECURITY	AGREEMENT	
	
This	 LOAN	 AGREEMENT	 (this	 “Agreement”)	 is	 made	 and	 entered	 into	 as	 of	 [*INSERT	
CLOSING	DATE*]	(the	“Closing	Date”)	between	the	[Name	of	Regional	Administrator],	an	
[Ohio	non‐profit	corporation]	having	its	principal	place	of	business	at	[insert	address]	(the	
“Administrator”),	and	[•],	an	Ohio	[entity	type]	(the	“Borrower”).	
	

Background	Information	
	

A.	 The	Director	of 	the 	Ohio 	Development 	Services 	Agency 	(the 	“Director”) 	
is	authorized	 by	 Article	VIII,	 Section	 13,	 of	the	 Ohio	Constitution	 and	Chapter	 166	of	the	
Ohio	Revised	Code	(the	"Act")	to	enter	into	agreements	with	persons	engaged	 in	 industry,	
commerce,	 distribution	 or	 research	 to	 induce	 such	 persons	 to	 acquire,	 construct,	
reconstruct,	 rehabilitate,	 renovate,	 enlarge,	 improve,	 equip	 or	 furnish,	 or	 otherwise	
develop	buildings,	 structures,	and	equipment	and	other	property	comprising	all	or	part	of,	
or	serving	or	being	incidental	to,	an	eligible	project.	
	
B.	 The	Director	and	the	Administrator	have	created	a	certain	revolving	 loan	 fund	 for	
such	projects,	as	established	in	a	Loan	Administration	and	Escrow	Agreement	entered	into	
on	[insert	date	of	execution	of	Loan	Administration	and	Escrow	Agreement],	by	and	
among	 the	Director,	 the	Administrator,	 and	 [insert	name	of	Escrow	Agent,	 if	different	
from	the	Director]	(the	“Loan	Administration	and	Escrow	Agreement”).	
	
C.	 The	 financial	 assistance	 to	 be	 provided	 pursuant	 to	 this	 Agreement	 has	 been	
reviewed	and	approved	by	the	Controlling	Board,	pursuant	to	the	Act.	
	
D.	 In	consideration	of	the	premises	and	the	representations,	covenants,	and	agreements	
hereinafter	contained,	the	Borrower	and	the	Administrator	agree	as	outlined	herein.	
	

Provisions	
	
NOW,	 THEREFORE,	 in	 consideration	 of	 the	 premises	 and	 the	 representations	 and	
agreements	hereinafter	contained,	the	Administrator	and	the	Borrower	agree	as	follows:	
	
Section	1.	 Definitions;	Purpose	and	Amount	of	Loan.			
	
1.1 Use	of	Defined	Terms.		All	capitalized	terms	used	herein	shall	have	the	meanings	set	
forth	below	in	Section	1.3	unless	the	context	or	use	expressly	indicates	different	meanings	
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or	intent.		Such	definitions	shall	be	equally	applicable	to	both	the	singular	and	plural	forms	
of	any	of	the	words	and	terms	defined	in	Section	1.3	or	elsewhere	in	this	Agreement.	
	
1.2 Certain	 Words	 and	 References.	 	 References	 to	 sections	 or	 provisions	 of	 the	
Constitution	of	 the	 State	 of	Ohio	or	 to	 sections,	 provisions,	 chapters	 or	 titles	of	 the	Ohio	
Revised	Code	or	the	United	States	Code	shall	be	construed	to	also	refer	to	successor	sections,	
provisions,	chapters	or	titles.		The	terms	“hereof,”	“hereby,”	“herein,”	“hereto,”	“hereunder”	
and	similar	terms	refer	to	this	Agreement;	and	the	term	“heretofore”	means	before,	and	the	
term	“hereafter”	means	after,	the	Closing	Date.		Words	of	the	masculine	gender	include	the	
feminine	and	the	neuter,	and	when	the	sense	so	indicates,	words	of	the	neuter	gender	may	
refer	to	any	gender.	
	
1.3 Definitions.		In	addition	to	the	words	and	terms	elsewhere	defined	in	this	Agreement,	
the	words	and	 terms	set	 forth	below	shall	have	 the	meanings	herein	set	 forth	unless	 the	
context	or	use	expressly	indicates	a	different	meaning:	
	
	 “Additional	 Financing”	means	 the	 financing	 for	 the	Allowable	Costs	 of	 the	Eligible	
Project	in	addition	to	Loan	proceeds,	to	be	provided	by	the	[insert	appropriate	sources	of	
Additional	 Financing,	 such	 as	 the	 Lender]	 in	 the	 principal	 amount	 of	 $[insert	 loan	
amount].	
	
	 “Allowable	Costs”	means	allowable	costs	of	the	Project	within	the	meaning	of	the	Act.	
	
	 “Application”	means	the	Borrower’s	application	for	financial	assistance,	dated	[insert	
application	 date]	 submitted	 to	 the	 Administrator,	 requesting	 financial	 assistance	 in	
connection	with	the	Project.	
	
	 [“Assignment	 of	 Rents”	means	 the	 Assignment	 of	 Rents	 and	 Leases	 by	 the	
Borrower	 in	favor	of	the	Administrator,	of	even	date	herewith,	as	the	same	may	be	
amended,	modified,	supplemented,	restated	or	replaced	from	time	to	time.]	
	
	 “Collateral”	 means	 any	 and	 all	 properties,	 rights,	 and	 assets	 of	 the	 Borrower	
described	on	Exhibit	A	attached	hereto.	
	
	 “Commercial	Code”	means	Chapters	1301	to	1310,	Ohio	Revised	Code,	as	from	time	
to	time	amended	or	supplemented.	
	
	 “Controlling	Board”	means	the	Controlling	Board	of	the	State	of	Ohio.	
	
	 “Disbursement	 Date”	 means	 the	 date	 upon	 which	 the	 proceeds	 of	 the	 Loan	 are	
disbursed	to	or	for	the	benefit	of	the	Borrower,	which	shall	occur	on	[insert	date].	
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	 “Eligible	Project”	means	an	“eligible	project”	within	the	meaning	of	the	Act	and,	with	
respect	to	the	Loan,	means	the	Project.	
	
	 “Governing	 Instruments”	 means	 the	 [articles	 of	 incorporation	 and	 code	 of	
regulations	 (or	 by‐laws)][certificate	 of	 limited	 partnership	 and	 the	 partnership	
agreement][the	 articles	 of	 organization	 and	 the	 operating	 agreement]	 and	 other	
charter	documents	of	the	Borrower.	
	

“Governmental	Authority”	means	collectively,	the	United	States	of	America,	the	State,	
any	other	domestic	or	foreign	entity	exercising	executive,	legislative,	judicial,	regulatory	or	
administrative	 functions	 of	 or	 pertaining	 to	 government,	 including	 any	 governmental	
authority,	 agency,	 department,	 board,	 commission,	 court,	 tribunal,	 judicial	 body	 or	
instrumentality	 of	 any	 union	 of	 nations,	 federation,	 nation,	 state,	 municipality,	 county,	
locality	 or	 other	 political	 subdivision	 thereof,	 including	 the	United	 States	 Environmental	
Protection	Agency	and	related	state	environmental	protection	agencies,	having	jurisdiction	
over	the	Project	and/or	the	Project	Site.	

	 [“Guarantor(s)”	means	[identify	any	guarantor(s)].]	
	
	 [“Guaranty”	means	the	Guaranty	Agreement(s)	from	the	Guarantors(s)	to	the	
Administrator,	 of	 even	 date	 herewith,	 as	 the	 same	 may	 be	 amended,	 modified,	
supplemented,	restated	or	replaced	from	time	to	time.]	
	
	 [“Intercreditor	Agreement”	means	 the	 Intercreditor	Agreement	between	 the	
Borrower,	the	Administrator,	[the	Director],	and	[the	Lender],	dated	as	of	[enter	date],	
as	 the	same	may	be	amended,	modified,	 supplemented,	restated,	or	 replaced	 from	
time	to	time.]	
	
	 [“Lender”	means	[*insert	name	of	third‐party	lender	providing	funds*].]	
	
	 [“Lender	Loan”	means	the	loan	in	the	principal	amount	of	$[insert	loan	amount]	
made	by	the	Lender	to	the	Borrower.]	
	
	 [“Lender	Loan	Documents	means	all	documents,	instruments,	and	agreements	
evidencing	 or	 securing	 the	 Lender	 Loan,	 as	 the	 same	may	 be	 amended,	modified,	
supplemented,	restated,	or	replaced	from	time	to	time.]	
	 	
	 “Loan”	means	 the	 loan	 by	 the	 Administrator	 to	 the	 Borrower	 in	 the	 total	 sum	 of	
[*INSERT	LOAN	AMOUNT*],	to	be	disbursed	pursuant	to	the	terms	of	this	Agreement.	
	
	 “Loan	Amount”	means	[*INSERT	LOAN	AMOUNT*].	
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	 “Loan	Approval	Documents”	means,	with	respect	to	the	Loan,	the	approval	of	the	Loan	
by	the	Administrator’s	board	or	governing	body,	the	approval	of	the	Controlling	Board	dated	
[insert	 date	 of	 Controlling	 Board	 approval],	 and	 all	 documents	 submitted	 by	 the	
Borrower	to	the	Administrator,	Director,	or	Controlling	Board	for	purposes	of	approving	the	
Loan.	
	
	 “Loan	Documents”	means	all	documents,	instruments,	and	agreements	delivered	to	
or	required	by	the	Administrator	to	evidence	or	secure	the	Loan,	including	this	Agreement,	
the	Note	and	the	Security	Documents,	as	the	same	may	be	amended,	modified,	supplemented,	
restated	or	replaced	from	time	to	time.	
	
	 “Market	Conditions	and	Other	Factors”	means	 those	conditions	determined	by	 the	
Director,	with	information	and	advice	from	the	Federal	Reserve	Bank	of	Cleveland	or	other	
such	 written	 criteria	 as	 the	 Director	 reasonably	 deems	 appropriate.	 	 If	 applicable,	 the	
Director	shall	consider	the	following:	
	

(i)	 Two	 consecutive	 quarters	 of	 decline	 in	 manufacturing	 employment	 in	 the	
State	 as	 a	 whole	 or,	 when	 possible,	 by	 relevant	 manufacturing	 sector.	
Employment	figures	will	be	those	reported	by	the	Ohio	Department	of	Job	and	
Family	Services.	

	
(ii)	 A	decline,	as	a	whole	or	relevant	sector,	 in	12	of	the	previous	36	months	as	

detailed	in	the	Federal	Reserve	Bank’s	national	industrial	production	index.		
	
(iii)	 The	 performance	 of	 the	 relevant	 sector	 as	 reported	 in	 Standard	 &	 Poor’s	

“Industry	Surveys”.		
	
(iv)	 Any	 decline	 of	 the	 automotive	 sector	 in	 12	 of	 the	 previous	 36	 months	 as	

detailed	 in	 the	 Federal	 Reserve`s	 national	 industrial	 production	 index	 in	
making	a	determination.			

	
(v)	 A	 decline	 in	 current	 economic	 activity	 within	 the	 Fourth	 Federal	 Reserve	

District	as	documented	in	the	“Summary	of	Commentary	in	current	Economic	
Conditions	 by	 Federal	 Reserve	 District.”	
http://federalreserve.gov/monetarypolicy/beigebook/default.htm	

	
(vi)	 A	 decline	 in	 either	 national	 employment	 or	 Gross	 Product	 in	 a	 specific	

industrial	 sector	 over	 the	 previous	 six	 quarters	 as	 documented	 by	 data	
provided	 by	 an	 established	 and	 well	 recognized	 supplier	 of	 national	 and	
regional	economic	data.	

	
(vii)	 Whether	 another	 business	 has	 located	 in	 the	 Project	 [Facility][Site]	 and	

employs	individuals.	
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(viii)	 Whether	the	Borrower	obtains	a	written	agreement	of	 the	purchaser	of	 the	
facility	to	assume	the	 job	creation	and	retention	obligations	set	 forth	 in	the	
Agreement.	

	
(ix)	 Whether	a	relocation	of	the	operations	of	the	Project	[Facility][Site]	is	within	

the	State	and	employs	an	equivalent	number	of	jobs.	
	
(x)	 Any	 other	 information	 the	 Administrator	 determines	 in	 its	 reasonable	

judgment	to	be	relevant	under	the	circumstances.	
	
	 [“Mortgage”	 means,	 as	 applicable,	 the	 [Open‐End	 Mortgage,	 or	 other	
appropriate	title	of	document]	of	even	date	herewith	executed	and	delivered	by	the	
Borrower	to	the	Administrator,	as	the	same	may	be	assigned	to	the	Director,	and	as	
the	same	may	be	amended,	modified,	supplemented,	restated	or	replaced	from	time	
to	time.]	
	
	 “Note”	means	the	Cognovit	Promissory	Note,	of	even	date	herewith,	evidencing	the	
obligation	 of	 the	 Borrower	 to	 repay	 the	 Loan,	 as	 the	 same	 may	 be	 amended,	 modified,	
supplemented,	restated	or	replaced	from	time	to	time.	
	
	 “Notice	Address”	means:	
	

(a) As to the Borrower 
 

    _________________________ 
    Attn:_____________________ 
    _________________________ 
    _________________________ 
    Email: ___________________ 
    Phone: ___________________ 

 
(b) As to the Administrator:  
     
    _________________________ 
    Attn:_____________________ 
    _________________________ 
    _________________________ 
    Email: ___________________ 
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(b) As to the Director: 
 
     Director of the Ohio Development Services Agency 
     Attn: __________________ 
     _______________________ 
     _______________________ 
     Email: __________________ 
 
 “Project” means [describe the Project][the Project Facilities and the Project Site, 
together constituting an Eligible Project]. 
 
 [“Project Facilities” means the buildings, structures, additions, and improvements 
described in Exhibit B attached hereto.] 
 
 “Project Site” means [the address of the Project][if dealing with a mortgage on real 
property: the real property described in the Mortgage]. 
	
	 “Provision”	 means,	 as	 applicable,	 the	 acquiring,	 constructing,	 reconstructing,	
rehabilitating,	enlarging,	installing,	improving,	or	furnishing	of	the	Project.	
	
	 “Required	Contribution”	means	$[insert	required	equity	contribution	amount]	to	
be	provided	by	the	Borrower	in	cash	to	pay	a	portion	of	the	Allowable	Costs	of	the	Project	or	
equity	in	the	form	of	a	non‐cash	equivalent	acceptable	to	the	Administrator.	
	
	 “Security	Documents”	means,	 as	 applicable,	 this	Agreement,	 [the	Mortgage,]	 [the	
Assignment	of	Rents,]	[the	Guaranty/Guaranties,]	[the	UCC	Financing	Statement,]	[the	
Intercreditor	Agreement],	[the	Subordination	Agreement],	[and	*add	any	additional	
security	documents*],	as	the	same	may	be	amended,	modified,	supplemented,	restated,	or	
replaced	from	time	to	time.	
	
	 [“Subordination	Agreement”	means	the	Subordination	Agreement	among	the	
Borrower,	the	Administrator,	[the	Director],	and	[the	Lender],	of	even	date	herewith,	
as	the	same	may	be	amended,	modified,	supplemented,	restated	or	replaced	from	time	
to	time.]	
	
	 “UCC	Financing	Statement”	means	a	financing	statement	filed	under	Chapter	1309	of	
the	Commercial	Code	filed	with	the	Secretary	of	State	of	[*insert	state	of	incorporation*]	
perfecting	 the	 security	 interest	 of	 the	Administrator	 and/or	 the	Director	 in	 the	property	
subject	to	the	lien	granted	in	this	Agreement.	
	 	
1.4 Financing	of	Project.	 	 Financing	 for	 the	Project	 shall	 be	drawn	 from	 the	 following	
sources	in	the	amounts	indicated	and	according	to	the	terms	and	documentation	previously	
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submitted	to	the	Administrator	and/or	the	Director,	and	the	Borrower	shall	apply	such	funds	
for	the	uses	listed	below,	all	as	previously	approved	by	the	Administrator	and	the	Director:	
	

[list	sources	and	uses	of	funds]	
	
1.5 Use	of	Loan	Funds.		The	Borrower	agrees	that	it	will	apply	the	funds	received	by	it	
under	 this	Agreement	 in	 accordance	with	 the	use	of	 loan	proceeds	 as	 specified	 above	 in	
Section	1.4,	 and	under	 the	Borrower’s	Application.	 	The	Borrower	 further	agrees	 that	no	
application	of	any	Loan	proceeds	shall	be	made	for	any	other	purpose,	other	than	completion	
of	the	Project.	
	
1.6 Borrower	Required	to	Pay	Additional	Costs.		In	the	event	that	the	proceeds	of	the	Loan	
and	the	Additional	Financing	listed	above	in	Section	1.4	are	not	sufficient	to	pay	all	costs	of	
the	Project,	the	Borrower	shall,	nonetheless	and	irrespective	of	the	cause	of	such	deficiency,	
complete	the	Project	and	pay	all	costs	of	such	completion	in	full,	from	its	own	funds.		
	
Section	2.		 Terms	of	the	Loan;	Provision	of	the	Project;	Conditions	to	Disbursement	
	
2.1			 Loan	 and	 Repayment.	 	 On	 the	 terms	 and	 conditions	 of	 this	 Agreement,	 the	
Administrator	shall	lend	the	Loan	Amount	to	the	Borrower	to	assist	in	the	financing	of	the	
Project.		The	Loan	shall	be	evidenced	by	this	Agreement	and	the	Note,	and	secured	by	the	
Security	Documents	and	other	Loan	Documents	as	applicable.		Those	instruments	shall	be	
executed	 and	 delivered	 by	 the	 Borrower	 to	 the	 Administrator	 on	 the	 Closing	Date.	 	 The	
Security	Documents	and	other	Loan	Documents	evidencing	or	securing	the	Loan	which	are	
to	be	recorded	shall	be	filed	for	record	prior	to	disbursement	of	the	Loan.		The	Loan	shall	be	
disbursed	pursuant	to	Section	2.3	hereof.	
	
	 The	terms	of	repayment	of	the	Loan	shall	be	as	set	forth	in	the	Note	and	the	Borrower	
shall	make	all	payments	required	to	be	made	under	the	Note	as	and	when	due.	
	
2.2			 Assignment	to	the	Director;	Administration	of	the	Loan.	 	The	Borrower	agrees	and	
acknowledges	that	after	closing	the	Loan,	the	Administrator	shall	assign	to	the	Director	all	
of	its	rights,	title	and	interest	in	and	to	the	Loan	Documents.		Pursuant	to	the	terms	of	the	
Loan	Administration	and	Escrow	Agreement,	the	Director	authorizes	the	Administrator	to	
continue	 administration	 and	 servicing	 of	 the	 Loan	 as	 an	 agent	 of	 the	 Director	 and	 the	
Administrator	shall	remain	the	contact	for	the	Borrower	on	matters	concerning	the	Loan.	
	
2.3	 Conditions	 to	 Disbursement.	 	 Disbursement	 of	 Loan	 proceeds	 shall	 occur	 on	 the	
Disbursement	Date,	which	date	shall	be	set	in	advance	of	the	Closing	Date,	provided	that	the	
Administrator	shall	have	received	the	following,	all	in	form	and	content	satisfactory	to	the	
Administrator	and	in	conformity	with	all	Loan	Approval	Documents:		
	
[MODIFY	AS	APPROPRIATE	BASED	ON	NATURE	OF	THE	PROJECT]	
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(a) This	 Agreement,	 the	 Note,	 the	 Security	 Documents,	 and	 all	 other	 Loan	

Documents	duly	executed	by	the	Borrower;	
	

(b) The	Notification	of	Project	Completion	and	Disbursement	form,	pursuant	to	
which	the	Borrower	shall	certify	the	date	on	which	the	Project	was	completed;	
[NOTE:	For	 loans	 that	are	not	 traditional	 takeout	 financing,	where	an	
Administrator	is	taking	a	Purchase	Money	Security	Interest,	the	Project	
Completion/purchase	 of	 equipment	 should	 NOT	 be	 made	 prior	 to	
closing/disbursement,	as	those	funds	should	be	paid	directly	to	a	vendor	
–	modify	as	appropriate.]	
	

(c) The	 Borrower	 shall	 certify	 in	 reasonable	 detail	 the	 cost	 incurred	 in	 the	
completion	of	the	Project	for	which	Loan	funds	are	to	be	expended,	including	
a	detail	by	 category	of	 all	Allowable	Costs;	 [NOTE:	For	 loans	 that	are	not	
traditional	 takeout	 financing,	 where	 an	 Administrator	 is	 taking	 a	
Purchase	Money	Security	Interest,	the	Project	Completion/purchase	of	
equipment	should	NOT	be	made	prior	to	closing/disbursement,	as	those	
funds	should	be	paid	directly	to	a	vendor.]	

	
(d) The	Borrower	shall	provide	the	Administrator	with	documentation	acceptable	

to	 the	 Administrator	 evidencing	 that	 the	 Required	 Contribution	 has	 been	
injected	by	the	Borrower	into	the	Project;	

	
(e) Satisfactory	evidence	of	all	insurance	coverage	required	by	this	Agreement;	
	
(f) Satisfactory	 evidence	 of	 zoning	 compliance,	 availability	 of	 utilities,	 and	 all	

necessary	licenses	and	permits	required	in	connection	with	the	Project;	
	
(g) Such	 other	 waivers,	 certificates,	 assurances,	 assignments,	 instruments,	

documents,	materials,	opinions	or	 information	 required	 to	 fully	protect	 the	
interests	of	the	Administrator	and	the	Director	in	the	Project	intended	to	be	
created	by	this	Agreement,	and	all	other	loan	documents	signed	in	conjunction	
with	this	Agreement,	in	accordance	with	the	Loan	Approval	Documents;	

	
(h) Evidence	 acceptable	 to	 the	 Administrator	 that	 the	 Borrower	 has	 complied	

with	all	requirements	of	the	State	of	Ohio	Workmen’s	Compensation	Insurance	
Act,	if	appropriate;	

	
(i) Evidence	 that	 Federal	 Flood	 Insurance	 is	 not	 required	 on	 the	 property	

comprising	the	Project.		If	insurance	is	required,	the	Borrower	must	purchase	
and	maintain	Federal	Flood	Insurance	in	amounts	and	coverage	equal	to	the	
less	of	the	outstanding	principal	balance	of	the	Loan,	the	value	of	the	property	
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to	be	insured,	or	the	maximum	limit	of	available	coverage.		Notwithstanding	
anything	to	the	contrary,	if	Federal	Flood	Insurance	becomes	required	at	any	
time	during	the	term	of	the	Loan,	the	Borrower	must	purchase	the	insurance	
at	the	levels	outlined	in	this	Section;	 	

	
(j) Certificate	of	occupancy	for	the	Project	Site,	if	applicable;	
	
(k) Certification	by	the	Borrower	that	its	representations	and	warranties	made	in	

any	Loan	Approval	Documents,	applications,	and	the	Loan	Documents	remain	
true,	 accurate	 and	 complete	 as	 of	 the	Closing	Date	 and	no	default	 or	 event	
which,	by	notice,	the	passage	of	time	or	otherwise,	would	constitute	a	default,	
exists	under	the	Loan	Documents	[or	the	Lender	Loan	Documents];	

	
(l) The	UCC	Financing	Statement	to	evidence	and	perfect	the	security	interests	

created	by	this	Agreement	and	the	Security	Documents;	
	
(m) The	 Borrower’s	 [and	 any	 Guarantor’s]	 Certificate	 of	 Corporate	 Good	

Standing	issued	by	the	Secretary	of	State	of	the	State	[and	the	State	of	[•]],	
dated	within	10	days	prior	to	the	Closing	Date;		

	
(n) [A	copy,	certified	by	the	Borrower	to	be	true,	correct	and	complete,	of	the	

Lender	Loan	Documents;]	
	
(o) [The	Guaranty,	duly	executed	by	the	Guarantor(s);]	
	
(p) [An	 appraisal	 of	 the	 Project	 acceptable	 to	 the	 Administrator	 in	 its	

reasonable	discretion;]	
	
(q) Such	 other	 certifications,	 documents	 or	 opinions	 as	 the	Administrator	may	

reasonably	request.	
	
2.4	 	Payment	of	Costs;	Indemnification.	
	

(a)	 The	Borrower	shall	pay	all	costs	incident	to	the	Loan,	including	recording	and	
title	fees,	title	examination	and	insurance	fees,	escrow	fees,	charges	of	any	title	
insurer	and	all	costs	and	expenses	incurred	by	the	Administrator	or	Director,	
including	if	any	default	or	Event	of	Default	occurs	hereunder	or	under	any	of	
the	Loan	Documents	or	if	the	Loan	or	any	portion	thereof	is	not	paid	in	full	
when	and	as	due,	 all	 costs	 and	expenses	of	 the	Administrator	 and	Director	
(including,	 without	 limitation,	 court	 costs	 and	 counsel’s	 fees	 and	
disbursements)	 incurred	 in	attempting	 to	enforce	payment	of	 the	Loan	and	
expenses	of	the	Administrator	or	Director	incurred	(including	court	costs	and	
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counsel’s	fees	and	disbursements)	in	attempting	to	realize,	while	a	default	or	
Event	of	Default	exists,	on	any	security	or	incurred	in	connection	with	the	sale	
or	disposition	(or	preparation	for	sale	or	disposition)	of	any	security	for	the	
Loan.			

	
(b)	 The	Borrower	shall	indemnify	the	Administrator	and	Director	and	each	of	the	

Administrator’s	and	Director’s	officers,	directors,	employees	and	consultants	
and	 defend	 and	 hold	 each	 of	 the	 foregoing	 harmless	 from	 and	 against	 all	
claims,	 injury,	 damage,	 loss	 and	 liability,	 cost	 and	 expense	 (including	
attorneys’	fees,	costs	and	expenses)	of	any	and	every	kind	to	any	persons	or	
property	 by	 reason	 of	 (i)	the	 Provision	 of	 the	 Project	 (ii)	 any	 brokerage	
commissions	 or	 finder’s	 fees	 claimed	 by	 any	 broker	 or	 other	 party	 in	
connection	with	the	Loan;	(iii)	the	operation	or	maintenance	of	 the	Project;	
(iv)	any	 breach	 of	 representation	 or	 warranty,	 default	 or	 Event	 of	 Default	
under	this	Agreement	or	any	of	the	Loan	Documents;	or	(v)	any	other	matter	
arising	in	connection	with	the	Loan,	Borrower	or	the	Project.	

Section	3.		 Security	
	
[MODIFY	AS	APPROPRIATE	BASED	ON	THE	SECURITY	OF	A	PARTICULAR	DEAL]	
	
3.1	 Grant	of	Security	Interest.		The	Borrower	hereby	grants	the	Administrator,	to	secure	
the	 payment	 and	 performance	 of	 all	 obligations	 owed	 under	 the	 Loan	 Documents,	 a	
continuing	 security	 interest	 in	 the	 Collateral,	 wherever	 located,	 whether	 now	 owned	 or	
hereafter	 acquired	 or	 arising,	 and	 all	 proceeds	 and	 products	 thereof.	 	 The	 Borrower	
represents,	warrants,	and	covenants	that	the	security	interest	granted	herein	is	and	shall	at	
all	times	continue	to	be	a	valid	and	enforceable	security	interest	in	the	Collateral	and	upon	
the	filing	of	a	financing	statement	in	the	appropriate	form	with	the	Secretary	of	State	of	the	
State	of	[insert	correct	state],	the	security	interest	created	hereby	shall	constitute	a	[first	
priority][shared	first	priority][second	priority]	perfected	security	interest	to	the	extent	
perfection	can	be	obtained	by	filing	financing	statements	[(subject	only	to	liens	granted	to	
the	Lender	under	the	Lender	Loan	Documents)].			
	
	 The	 Borrower	 hereby	 acknowledges	 and	 agrees	 that	 after	 closing	 the	 Loan,	 the	
Administrator	shall	assign	to	the	Director	all	of	its	rights,	title	and	interest	in	and	to	the	Loan	
Documents,	including	its	security	interest	in	the	Collateral.	
	
	 If	 this	Agreement	 is	 terminated,	 the	 lien	 on	 and	 security	 interest	 in	 the	Collateral	
created	 by	 this	 Agreement	 shall	 continue	 until	 all	 obligations	 owed	 under	 the	 Loan	
Documents	are	satisfied	in	full,	and	at	such	time,	the	Administrator	and/or	the	Director	shall,	
at	 the	Borrower’s	 sole	 cost	 and	expense,	 terminate	 the	 security	 interest	 in	 the	Collateral	
created	 by	 this	 Agreement	 and	 the	 Security	 Documents	 and	 execute	 and	 deliver	 to	 the	
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Borrower	all	documents	that	the	Borrower	reasonably	requests	to	evidence	the	release	of	
the	security	interest	in	the	Collateral.	
	
3.2	 Authorization	 to	 File	 Financing	 Statements.	 	 The	 Borrower	 hereby	 authorizes	 the	
Administrator	 and/or	 the	 Director	 to	 file	 financing	 statements,	 without	 notice	 to	 the	
Borrower,	 with	 all	 appropriate	 jurisdictions	 to	 perfect	 or	 protect	 the	 Administrator’s	
interest	or	rights	hereunder,	including	a	notice	that	any	disposition	of	Collateral,	by	either	
the	Borrower	 or	 any	 other	 person	or	 entity,	 shall	 be	 deemed	 to	 violate	 the	 rights	 of	 the	
Administrator	and/or	the	Director	under	the	Commercial	Code.	
	
[3.3	 Mortgage	[and	Assignment	of	Rents].		The	Borrower	shall	execute	and	deliver	
to	 the	 Administrator	 at	 closing	 the	 Mortgage	 [and	 the	 Assignment	 of	 Rents],	 to	
encumber	 the	 real	 estate	 located	 at	 [insert	 street	 address],	 as	more	 particularly	
described	in	the	Mortgage	[and	the	Assignment	of	Rents,	as	[additional]	security	for	
the	payment	 of	principal	 and	 interest	 of	 the	Note	 and	 other	 sums	payable	by	 the	
Borrower	 hereunder.	 	 The	 Borrower	 represents	 that	 the	 Mortgage	 [and	 the	
Assignment	of	Rents]	shall	be	a	valid	[first	lien][shared	first	lien][second	lien]	on	the	
real	estate	subject	encumbered	thereunder	[if	a	shared	first	or	second	lien,	describe	
the	other	Lender	and	the	amount	of	the	other	Lender’s	loan].	
	
	 The	Borrower	hereby	acknowledges	and	agrees	that	after	closing	the	Loan,	the	
Administrator	shall	assign	to	the	Director	all	of	its	rights,	title	and	interest	in	and	to	
the	Mortgage	[and	the	Assignment	of	Rents],	and	such	assignment	shall	be	recorded	
with	the	appropriate	county	recorder’s	office.	
	
	 Additionally,	 the	 Borrower	 shall,	 if	 requested,	 submit	 to	 the	 Administrator	
semi‐annually	paid	tax	receipts	showing	that	the	current	taxes	against	the	mortgaged	
real	estate	have	been	paid.]	
	
Section	4.		 Determinations	and	Representations	
	
4.1.			 Representations	and	Warranties	of	the	Borrower.			The	Borrower	hereby	represents	
and	warrants	that:	
	

(a)	 It	 is	 a	 [•]	 duly	 [incorporated]	 [organized],	 validly	 existing	 and	 in	 good	
standing	under	the	laws	of	the	State	[of	[•]	and	is	duly	qualified	to	transact	
business	in	the	State],	and	has	all	requisite	power	to	conduct	its	business	as	
now	conducted	and	to	own,	hold	and	lease	its	assets	and	properties.	

	
(b)	 It	 has	 full	 power	 and	 authority	 to	 execute,	 deliver	 and	 perform	 the	 Loan	

Documents	[and	the	Lender	Loan	Documents],	to	grant	[the	Mortgage	and	
all]	 security	 interests	 under	 this	 Agreement	 and	 any	 other	 Security	
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Documents,	 and	 to	 enter	 into	 and	 carry	 out	 the	 transactions	 contemplated	
thereby.	 	 Such	 execution,	 delivery	 and	 performance,	 and	 the	 grant	 of	 [the	
Mortgage	and]	all	security	interests	under	this	Agreement	and	the	Security	
Documents,	do	not,	and	will	not,	violate	any	provision	of	law	or	any	court	order	
applicable	to	the	Project,	the	Borrower	[or	any	Guarantor]	or	the	Governing	
Instruments	of	 the	Borrower	 [or	any	Guarantor]	 and	do	not,	 and	will	not,	
conflict	 with	 or	 result	 in	 a	 default,	 under	 any	 agreement	 or	 instrument	 to	
which	the	Borrower	[or	any	Guarantor]	is	a	party	or	by	which	it	or	any	of	its	
property	or	assets	is	or	may	be	bound.		The	Loan	Documents	[and	the	Lender	
Loan	Documents]	have,	by	proper	action,	been	duly	authorized,	executed	and	
delivered	and	constitute	legal,	valid	and	binding	obligations	of	the	Borrower.	

	
(c)	 No	consent,	approval	or	authorization	of	or	declaration,	registration	or	filing	

with	 any	 Governmental	 Authority	 or	 nongovernmental	 person	 or	 entity,	
including	any	creditor	or	[shareholder][partner][member]	of	Borrower	[or	
any	Guarantor],	 is	 required	 in	connection	with	 the	execution,	delivery	and	
performance	of	this	Agreement	or	any	of	the	Loan	Documents	other	than	the	
recordation	 of	 [the	 Mortgage,]	 [the	 Assignment	 of	 Rents	 and]	 the	 UCC	
Financing	Statement,	except	for	such	consents,	approvals	or	authorizations	of	
or	 declarations	 or	 filings	 with	 any	 Governmental	 Authority	 or	 non‐
governmental	person	or	entity	which	have	been	obtained.	

(d)	 The	provision	of	financial	assistance	pursuant	to	all	Loan	Approval	Documents	
and	this	Agreement	induced	the	Borrower	to	undertake	the	Project,	thereby	
creating	 new	 jobs	 or	 preserving	 existing	 jobs	 and	 improving	 the	 economic	
welfare	of	the	people	of	the	State.	

	
(e)	 It	presently	 intends	that	 the	Project	will	be	used	and	operated	 in	a	manner	

consistent	with	the	project	purposes	set	forth	in	the	Borrower’s	Application	
until	 the	 date	 on	which	 the	 Loan	 has	 been	 fully	 repaid,	 and	 the	 Borrower	
knows	of	no	reason	why	the	Project	will	not	be	so	operated.	

	
(f)	 There	 are	 no	 actions,	 suits	 or	 proceedings	 pending	 or,	 to	 the	 best	 of	 the	

Borrower’s	knowledge,	threatened	against	or	affecting	the	Borrower[,	or	any	
Guarantor]	or	the	Project	which,	if	adversely	determined,	would	individually	
or	in	the	aggregate	materially	impair	the	ability	of	the	Borrower	to	perform	
any	 of	 its	 obligations	 under	 the	 Loan	 Documents	 [or	 the	 Lender	 Loan	
Documents]	or	adversely	affect	the	financial	condition	of	the	Borrower.		

	
(g)	 It	 is	 not	 in	 default	 under	 any	of	 the	 Loan	Documents	 [or	 the	Lender	Loan	

Documents],	or	in	the	payment	of	any	indebtedness	for	borrowed	money	or	
under	any	agreement	or	instrument	evidencing	any	such	indebtedness,	and	no	
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event	has	occurred	which	by	notice,	the	passage	of	time	or	otherwise	would	
constitute	any	such	event	of	default.	

	
(h)	 	All	Governmental	Approvals	have	been	obtained,	and	all	laws	relating	to	the	

operation	of	the	Project	have	been	complied	with.	
	
(i)	 All	 utilities,	 including	 water,	 storm	 and	 sanitary	 sewer,	 gas,	 electric	 and	

telephone,	fire	and	police	protection,	and	rights	of	access	to	public	ways	shall	
be	available	or	will	be	provided	to	the	Project	Site	in	sufficient	locations	and	
capacities	 to	 meet	 the	 requirements	 of	 operating	 the	 Project	 and	 the	
Borrower’s	business	and	of	any	applicable	Governmental	Authority.	

	
(j)		 It	 has	 made	 no	 contract	 or	 arrangement	 of	 any	 kind,	 other	 than	 the	 Loan	

Documents	[and	the	Lender	Loan	Documents],	which	has	given	rise	to,	or	the	
performance	of	which	by	the	other	party	thereto	would	give	rise	to,	a	lien	or	
claim	of	 lien,	 [except	 for	 liens	granted	 to	 the	Lender	under	 the	Lender	
Loan	Documents],	on	the	Project,	the	Project	Site	or	other	collateral	covered	
by	the	Loan	Documents	[or	the	Lender	Loan	Documents],	and	no	materials	or	
labor	have	heretofore	been	supplied	to	or	performed	in	connection	with	the	
Project.	

(k)	 No	 representation	 or	 warranty	 of	 the	 Borrower	 contained	 in	 any	 Loan	
Approval	 Documents	 [,]	 [or]	 the	 Loan	 Documents	 [or	 Lender	 Loan	
Documents],	 and	 no	 statement	 contained	 in	 any	 certificate,	 schedule,	 list,	
financial	statement	or	other	instrument	furnished	to	the	Administrator	[or	the	
Lender]	by	or	on	behalf	of	the	Borrower	contains	any	untrue	statement	of	a	
material	 fact,	 or	 omits	 to	 state	 a	 material	 fact	 necessary	 to	 make	 the	
statements	contained	herein	or	 therein	not	misleading.	 	All	 representations	
and	warranties	made	by	 the	Borrower	 in	any	Loan	Approval	Documents	[,]	
[or]	 the	Loan	Documents	[or	Lender	Loan	Documents],	and	any	statement	
contained	 in	 any	 certificate,	 schedule,	 list,	 financial	 statement	 or	 other	
instrument	furnished	to	the	Administrator	[or	the	Lender]	by	or	on	behalf	of	
the	 Borrower	 (including,	 without	 limitation,	 the	 Application)	 are	 hereby	
incorporated	herein	by	reference	thereto.	

(o)	 The	 financial	 statements	 of	 the	Borrower	 [and	any	Guarantor]	 heretofore	
delivered	to	the	Administrator	are	true,	complete	and	correct,	in	all	respects,	
have	 been	 prepared	 in	 accordance	 with	 generally	 accepted	 accounting	
principles	consistently	applied,	fairly	present	the	financial	condition	and	the	
results	 of	 operation	 of	 the	 Borrower	 [and	any	Guarantor]	 as	 of	 the	 dates	
thereof,	 and	 do	 not	 fail	 to	 state	 any	material	 fact	 necessary	 to	 make	 such	
statements	or	information	not	misleading.		No	materially	adverse	change	has	
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occurred	 in	 the	 financial	 condition	 of	 the	 Borrower	 [and	 any	Guarantor]	
reflected	therein	since	the	respective	dates	thereof.	

	
(p)	 All	 proceeds	 of	 the	 Loan	 shall	 be	 used	 for	 the	 payment	 of	 Allowable	 Costs	

relating	to	the	Provision	of	the	Project.		No	part	of	any	such	proceeds	shall	be	
knowingly	 paid	 to	 or	 retained	 by	 the	 Borrower	 or	 any	 member,	 owner,	
manager,	partner,	officer,	shareholder,	director	or	employee	of	the	Borrower	
as	a	fee,	kick‐back	or	consideration	of	any	type.		The	Borrower	has	no	identity	
of	interest	with	the	general	contractor	or	any	architect,	subcontractor,	laborer	
or	 materialman	 performing	 work	 or	 services	 or	 supplying	 materials	 in	
connection	with	the	Provision	of	the	Project.	

(q)	 It	 has	 (or	 will	 have	 upon	 acquisition)	 good	 and	 marketable	 [fee	 simple]	
[leasehold]	title	to	the	Project	Site	and	Project	Facilities	[and	is	the	owner	of	
all	Collateral,]	 subject	 in	 all	 cases	 to	 no	 lien,	 charge,	 easement,	 condition,	
restriction	or	encumbrance	except	as	created	by	the	Loan	Documents	[and	the	
Lender	Loan	Documents].	

	
4.2. Survival	 of	 Representations	 and	Warranties.	 	 The	 Borrower	 agrees	 that	 all	 of	 the	
representations	 and	 warranties	 set	 forth	 in	 Section	 4.1	 and	 elsewhere	 in	 the	 Loan	
Documents	are	true	as	of	the	date	hereof,	and,	except	for	matters	which	have	been	disclosed	
by	the	Borrower	and	approved	by	the	Administrator	in	writing,	at	all	 times	thereafter.	 	 It	
shall	be	a	condition	precedent	to	the	closing	of	the	Loan	and	disbursement	of	Loan	proceeds	
that	each	of	said	representations	and	warranties	is	true	and	correct.		At	the	Administrator’s	
request,	the	Borrower	shall	reaffirm	such	representations	and	warranties	in	writing	prior	to	
any	disbursement	hereunder.			
	
Section	5.		 Additional	Covenants	and	Agreements	
	
5.1.			 Employment	Statement;	Job	Creation;	Increase	in	Interest	Rate.			
 
The	 Borrower	 shall	 furnish	 to	 the	 Director	 by	 March	 1	 of	 each	 year,	 or	 upon	 request,	
throughout	the	term	of	the	Loan	a	statement	certifying	(i)	the	number	of	employees	of	the	
Borrower	as	of	the	date	of	the	Application;	(ii)	the	number	of	employees	of	the	Borrower	
then	 currently	 employed;	 (iii)	 the	 number	 of	 employees	 of	 the	 Borrower	 laid	 off	 or	
terminated	 from	 the	 Project	 since	 the	 Closing	 Date;	 and	 (iv)	 such	 other	 employment,	
economic	and	statistical	data	concerning	the	Borrower	as	may	be	reasonably	requested	by	
the	Administrator.			
	
The	Borrower	has	represented	that	the	Loan	will	permit	the	Borrower	to	create	an	estimated	
[•]	full‐time	jobs	with	a	total	payroll	not	less	than	[•]	and	retain	an	estimated	[•]	full‐time	
jobs	with	a	total	payroll	not	less	than	[•]	at	the	Project	Site	not	later	than	[•]	(the	“Metric	
Evaluation	Date”).		If	the	Borrower	fails,	for	reasons	other	than	Market	Conditions	and	Other	
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Factors,	 to	 create	 [and	 retain]	 at	 least	 [•]	 such	 jobs	 with	 such	 payrolls	 by	 the	 Metric	
Evaluation	 Date,	 the	 Administrator	 may	 exercise	 any	 rights	 and	 remedies	 provided	 for	
hereunder,	 including	 but	 not	 limited	 to,	 increasing	 the	 interest	 rate	 on	 the	 outstanding	
balance	of	the	Loan.		The	Borrower	shall	furnish	to	the	Administrator	an	annual	jobs	report	
in	the	format	required	by	the	Administrator	from	time	to	time,	providing	information	for	the	
applicable	reporting	period	detailing	the	number	of	employees	who	have	been	hired	and/or	
retained	by	the	Borrower	at	the	Project	Site.		Notwithstanding	the	terms	of	this	Agreement,	
the	Administrator	has	the	discretion	to	determine	compliance,	including	but	not	limited	to,	
whether	to	aggregate	the	number	of	jobs	that	have	been	created	or	retained	and	the	total	
payrolls.	
	
5.2.		 Affirmative	Covenants	of	the	Borrower.		Throughout	the	term	of	this	Agreement,	the	
Borrower	shall:	
	

(a)	 Taxes	and	Assessments.		Pay	all	real	and	personal	property	taxes,	assessments,	
and	 charges	 and	 all	 franchise,	 income,	 unemployment,	 old	 age	 benefits,	
withholding,	sales,	and	other	taxes	assessed	against	it,	or	payable	by	it	at	such	
time	and	in	such	manner	as	to	prevent	any	penalty	from	accruing	or	any	lien	
or	charge	from	attaching	to	its	property.	

	
(b)	 Maintain	Existence	and	Location.		Do	or	cause	to	be	done	all	things	necessary	

to	preserve	and	keep	in	full	force	and	effect	its	existence	in	the	same	form	as	
of	the	Closing	Date	and	its	material	rights	and	franchises,	and	shall	maintain	
operations	at	the	Project	Site	throughout	the	term	of	the	Loan.	

	
(c)	 Maintain	Property.	 	Maintain	and	keep	 its	property	 in	good	repair,	working	

order	 and	 condition,	 and	 from	 time	 to	 time	 make	 all	 needed	 and	 proper	
repairs,	renewals,	and	replacements.	

	
(d)	 Maintain	Insurance.		Maintain	insurance	at	all	times	covering	such	risks	and	in	

such	 amounts	 as	 the	 Administrator	 may	 require,	 including	 a	 Hazard	 and	
Personal	Property	policy	of	Property	Insurance	insuring	the	Administrator’s	
interests	(and	the	Director’s	interests	pursuant	to	the	Assignment	of	even	date	
herewith).	 	All	such	insurance	shall	be	in	such	form	or	for	such	periods	and	
written	by	such	companies	as	shall	be	acceptable	to	the	Administrator.	

	
(e)	 Furnish	Information.		Furnish	to	the	Administrator:		

	
(i)	 Annual	Reports.		Within	[120]	days	after	the	end	of		each	fiscal	year	of	

the	 Borrower[,	 each	 Guarantor],	 a	 copy	 of	 its	
[compiled][reviewed][audited]	 financial	 statements,	 including	 the	
balance	sheet	of	the	Borrower[,	each	Guarantor]		as	at	the	end	of	such	
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fiscal	 year,	 together	 with	 related	 statements	 of	 income,	 retained	
earnings	 and	 cash	 flows	 for	 such	 fiscal	 year,	 setting	 forth	 in	
comparative	form	the	corresponding	figures	as	at	the	end	of	or	for	the	
previous	fiscal	year,	all	 in	reasonable	detail	and	all	examined	by	and	
accompanied	 by	 a	 [compilation][review][letter]	 or	 [opinion]	 of	 its	
independent	 certified	 public	 accountants	 to	 the	 effect	 that	 such	
financial	statements	were	prepared	in	accordance	with	the	generally	
accepted	accounting	principles	consistently	applied,	and	present	fairly	
the	Borrower’s[	and	each	Guarantor’s]	financial	position	at	the	close	
of	such	periods	and	the	results	of	its	operations	for	such	periods.		[In	
addition,	the	Borrower	shall	provide	to	the	Administrator,	along	
with	such	financial	statements,	a	certificate	from	its	accountants	
which	 states	 that	 the	Borrower	has	 complied	with	 all	 financial	
covenants	which	are	set	forth	in	Section	4.3(e)	hereof,	or,	as	the	
case	may	be,	disclose	any	defaults	thereunder.]	

	
(ii)	 Other	 Information.	 	 Such	 other	 information	 respecting	 the	 business,	

properties	or	the	condition	or	operations,	financial	or	otherwise,	of	the	
Borrower	as	the	Administrator	may	reasonably	request.	

	
(f)	 Deliver	 Notice.	 	 Forthwith	 upon	 learning	 of	 any	 of	 the	 following,	 deliver	

written	notice	thereof	to	the	Administrator,	describing	the	same	and	the	steps	
being	taken	by	the	Borrower	with	respect	thereto:	

	
	(i)	 The	 occurrence	 of	 an	 Event	 of	 Default	 or	 an	 event	 or	 circumstance	

which	would	constitute	an	Event	of	Default,	but	 for	 the	 requirement	
that	notice	be	given,	elapse	of	time	or	otherwise;	or	

	
(ii)	 Any	action,	suit	or	proceeding	by	it	or	against	it	at	law	or	in	equity,	or	

before	any	Governmental	Authority,	instituted	or	threatened	which,	if	
adversely	determined,	would	materially	 impair	the	right	or	ability	of	
the	 Borrower	 to	 carry	 on	 the	 business	 which	 is	 contemplated	 in	
connection	with	 the	 Project	 or	would	materially	 impair	 the	 right	 or	
ability	of	 the	Borrower	to	perform	the	transactions	contemplated	by	
the	 Loan	 Documents	 [and	 the	 Lender	 Loan	Documents],	 or	 would	
materially	 and	 adversely	 affect	 its	 business,	 operations,	 properties,	
assets	or	condition;	or	

	
(iv)	 Any	material	communication	affecting	the	Project	[,]	[or]	 the	Project	

Site,	[or	the	Lender	Loan	Documents],	and	the	Borrower	will	promptly	
respond	 fully	 to	any	 inquiry	of	 the	Administrator	made	with	respect	
thereto.	
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(g)	 Inspection	Rights.		Permit	the	Administrator	or	the	Director,	or	any	agents	or	
representatives	of	the	Director,	to	examine	and	make	copies	of	and	abstract	
from	 the	 records	 and	 books	 of	 account	 of,	 and	 visit	 the	 properties	 of,	 the	
Borrower	and	discuss	the	general	business	affairs	of	the	Borrower	with	any	of	
its	officers.	

	
(j)	 Compliance	 With	 Laws.	 The	 Borrower	 shall	 comply	 with	 all	 applicable	

requirements	 (including	 applicable	 laws)	 of	 any	 Governmental	 Authority	
having	jurisdiction	over	the	Borrower	or	the	Project.	

5.3.			 Negative	Covenants	of	 the	Borrower.	 	Throughout	 the	 term	of	 this	Agreement,	 the	
Borrower	shall	not:	
	
	 (a)	 Maintain	Existence.		Merge	or	consolidate	or	be	merged	or	consolidated	with	

or	into	any	other	corporation,	partnership,	or	other	entity	without	the	prior	
written	consent	of	the	Administrator.			

	
(c)	 Agreements.		Enter	into	any	agreement	containing	any	provision	which	would	

be	violated	or	breached	by	 the	performance	of	 its	obligations	hereunder	or	
under	 any	 instrument	 or	 document	 delivered	 or	 to	 be	 delivered	 by	 it	
hereunder	or	in	connection	herewith.	

	
(d)	 Assignment	or	Lease.		In	whole	or	in	part,	assign	this	Agreement	or	lease	or	

grant	the	right	to	occupy	or	use	the	Project	to	others,	without	the	prior	written	
consent	of	the	Administrator.	

	
(e)	 No	Additional	Debt.		Except	for	the	Loan,	[the	Lender	Loan],	and	debt	existing	

at	the	Closing	Date	and	previously	disclosed	to	the	Administrator,	incur	any	
indebtedness	(whether	personal	or	nonrecourse,	secured	or	unsecured)	other	
than	customary	trade	payables	paid	within	60	days	after	they	are	incurred.	

	
[(f)	 Insert	any	financial	covenants	required	in	the	deal	–	debt	to	net	worth	

ratio,	debt	service	ratio,	etc.]	
	
(g)	 Encumbered	Assets.		Pledge,	assign,	hypothecate	or	in	any	manner	encumber	

any	of	[its	assets]	[the	Collateral]	excepting,	however,	the	Loan	Documents	
[and	the	Lender	Loan	Documents].	

	
(h)	 Removal	 of	 Assets.	 	 Remove,	 transfer	 or	 transport	 any	 of	 the	 [Borrower’s	

assets]	 [the	 Collateral]	 from	 the	 Project	 Site	 other	 than	 the	 operation	 of	
motor	vehicles	or	the	shipment	of	goods	in	the	ordinary	course	of	business.	

	
(i)	 Suspension	of	Operation.		Suspend	or	discontinue	operation	of	its	business.	
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(j)	 Loans	and	Advancements.		Make	any	loans	or	advances	to	any	individual,	firm,	
or	 corporation,	 including	 without	 limitation	 its	 officers	 and	 employees;	
provided,	however,	that	the	Borrower	may	make	advances	to	its	employees,	
including	 its	officers,	with	 respect	 to	expenses	 incurred	by	 such	employees	
which	expenses	are	 reimbursable	by	 the	Borrower	 in	 the	normal	 course	of	
business.		

	
(k)	 Transfers.		Issue,	transfer,	sell,	or	cause	to	be	issued,	transferred	or	sold	[any	

shares	 of	 its	 capital	 stock][any	 membership	 interests	 in	 the	
Borrower][any	partnership	interests	in	the	Borrower].		

	
(l)	 Sale	of	Assets.	 	Sell	or	dispose	of	 its	assets	except	in	the	ordinary	and	usual	

course	of	its	business.	
	
(m)	 Change	of	Business.		Enter	into	any	business	which	is	substantially	different	

from	that	presently	conducted	by	the	Borrower	without	the	written	consent	
of	the	Administrator.	

	
(n)	 Governing	 Instruments.	 	 Without	 the	 prior	 written	 consent	 of	 the	

Administrator,	permit	or	suffer	a	material	amendment	or	modification	of	its	
Governing	Instruments.	

	
[(o)	 Modification	of	Lender	Loan	Documents.	 	Enter	 into	any	modification,	

amendment	or	alteration	of	the	Lender	Loan	Documents	which	changes	
the	amount	of	the	Lender	Loan	or	which	changes	the	payment	schedule	
for	 the	 Lender	 Loan	 without	 the	 prior	 written	 consent	 of	 the	
Administrator.]	

	
Section	6.	 Events	of	Default	and	Remedies;	Termination	
	
6.1.		Events	of	Default.		Each	of	the	following	shall	be	an	“Event	of	Default”:	
	

(a)	 The	Borrower	shall	fail	to	pay	within	ten	days	after	the	due	date	thereof	any	
amount	 payable	 pursuant	 to	 this	 Agreement,	 under	 the	Note	 or	 under	 any	
other	Loan	Document;	or	

	
(b)	 Except	as	specifically	set	forth	in	any	other	subsection	of	this	Section	5.1,	the	

Borrower	shall	fail	to	observe	and	perform	any	agreement,	term	or	condition	
contained	in	this	Agreement	other	than	as	required	pursuant	to	subsection	(a)	
above,	and	such	failure	continues	for	a	period	of	30	days	after	the	Borrower	
has	knowledge	thereof;	provided,	however,	that	such	30	day	cure	period	shall	
not	apply	to	(i)	any	failure	which	in	the	good	faith	opinion	of	the	Administrator	
is	incapable	of	cure,	(ii)	any	failure	which	has	previously	occurred,	or	(iii)	any	
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failure	 to	maintain	 and	 keep	 in	 effect	 any	 	 insurance	 required	by	 the	 Loan	
Documents;	or	

	
(c)	 Any	representation	or	warranty	made	by	the	Borrower	(or	any	of	its	officers)	

herein	or	in	any	other	Loan	Documents,	the	Application	[,]	[or]	Loan	Approval	
Documents	 [or	 Lender	 Loan	 Documents]	 or	 in	 connection	 herewith	 or	
therewith	 shall	 prove	 to	have	been	 incorrect	 in	 any	material	 respect	when	
made;	or	

	
	(d)	 The	 Borrower	 shall	 fail	 to	 pay	 any	 indebtedness	 of	 the	 Borrower,	 or	 any	

interest	 or	 premium	 thereon,	 when	 due	 (whether	 by	 scheduled	 maturity,	
required	 prepayment,	 by	 acceleration,	 on	 demand	 or	 otherwise)	 and	 such	
failure	shall	continue	after	the	applicable	grace	period,	if	any,	specified	in	the	
agreement	or	instrument	relating	to	such	indebtedness;	or	any	other	default	
under	any	agreement	or	instrument	relating	to	any	such	indebtedness,	or	any	
other	event,	shall	occur	and	shall	continue	after	the	applicable	grace	period,	if	
any,	specified	in	such	agreement	or	instrument,	if	the	effect	of	such	default	or	
event	 is	 to	accelerate,	or	 to	permit	 the	acceleration	of,	 the	maturity	of	such	
indebtedness;	 or	 any	 such	 indebtedness	 shall	 be	 declared	 to	 be	 due	 and	
payable,	 or	 required	 to	 be	 prepaid	 (other	 than	 by	 a	 regularly	 scheduled	
required	prepayment),	prior	to	the	stated	maturity	thereof;	or	

	
(e)	 The	Borrower	[or	any	Guarantor]	commences	a	voluntary	case	concerning	it	

under	 Title	 11	 of	 the	 United	 States	 Code	 entitled	 “Bankruptcy”	 as	 now	 or	
hereafter	 in	effect,	or	any	successor	 thereto	(the	“Bankruptcy	Code”);	or	an	
involuntary	 case	 is	 commenced	 against	 the	 Borrower	 [or	 any	Guarantor]	
under	the	Bankruptcy	Code	and	relief	is	ordered	against	the	Borrower	[or	any	
Guarantor],	or	the	petition	is	controverted	but	is	not	dismissed	within	60	days	
after	the	commencement	of	the	case;	or	the	Borrower	[or	any	Guarantor]	is	
not	generally	paying	its	debts	as	such	debts	become	due;	or	a	custodian	(as	
defined	 in	 the	Bankruptcy	Code)	 is	 appointed	 for,	 or	 takes	 charge	of,	 all	 or	
substantially	all	of	the	property	of	the	Borrower	[or	any	Guarantor];	or	the	
Borrower	[or	any	Guarantor]	 commences	any	other	proceeding	under	any	
reorganization,	 arrangement,	 readjustment	 of	 debt,	 relief	 of	 debtors,	
dissolution,	 insolvency	 or	 liquidation	 or	 similar	 law	 of	 any	 jurisdiction	
whether	 now	 or	 hereafter	 in	 effect;	 or	 there	 is	 commenced	 against	 the	
Borrower	 [or	 any	 Guarantor]	 	 any	 such	 proceeding	 which	 remains	
undismissed	for	a	period	of	60	days;	or	the	Borrower	[or	any	Guarantor]	is	
adjudicated	insolvent	or	bankrupt;	

	
	(f)	 A	judgment	or	order	for	the	payment	of	money	in	excess	of	$10,000	shall	be	

rendered	against	the	Borrower	[or	any	Guarantor]	and	either	(i)	enforcement	
proceedings	shall	have	been	commenced	by	any	creditor	upon	such	judgment	
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or	order	or	(ii)	there	shall	be	any	period	of	30	consecutive	days	during	which	
a	stay	of	enforcement	of	such	judgment	or	order,	by	reason	of	a	pending	appeal	
or	otherwise,	shall	not	be	in	effect;	or	

(h)	 Any	default	(other	than	set	forth	above)	under	[the	Guaranty	and]	any	other	
Loan	 Document[,	 the	 Lender	 Loan	 Documents]	 or	 any	 other	 documents	
evidencing	a	Loan	from	the	State	shall	have	occurred	and	be	continuing.	[;	or]	

	
	 [(i)	 The	Provision	of	the	Project	is	abandoned	for	a	period	in	excess	of	fifteen	

(15)	consecutive	days	or	terminated.]		
	
6.2.			 Remedies	 on	 Default.	 	Whenever	 an	 Event	 of	 Default	 shall	 have	 occurred	 and	 be	
continuing,	any	one	or	more	of	the	following	remedial	steps	may	be	taken:	
	

(a)	 If	 the	 entire	 Loan	 Amount	 has	 not	 been	 disbursed,	 the	 Administrator	may	
terminate	any	and	all	of	the	Administrator’s	obligations	under	this	Agreement;	

	
(b)	 The	Administrator	may	declare	all	payments	under	the	Note	to	be	immediately	

due	 and	 payable,	 whereupon	 the	 same	 shall	 become	 immediately	 due	 and	
payable;	

	
(c)	 The	Administrator	may	increase	the	interest	rate	on	the	outstanding	balance	

of	the	Loan	up	to	10%	per	annum,	but in no event more than the maximum rate 
allowed by law; 

	
(d)	 The	Administrator	may	exercise	any	or	all	or	any	combination	of	the	remedies	

specified	in	any	Loan	Document;	or		
	

(f)	 The	Administrator	may	pursue	all	remedies	now	or	hereafter	existing	at	law	
or	 in	 equity	 to	 collect	 all	 amounts	 then	 due	 and	 thereafter	 to	 become	 due	
under	 this	Agreement,	 the	Security	Documents,	 the	Note	or	any	other	Loan	
Documents,	 or	 to	 enforce	 the	 performance	 and	 observance	 of	 any	 other	
obligation	or	agreement	of	the	Borrower	under	the	Loan	Documents.	

	
6.3.			 No	Remedy	Exclusive.		No	remedy	conferred	upon	or	reserved	to	the	Administrator	
by	this	Agreement	is	intended	to	be	exclusive	of	any	other	available	remedy	or	remedies,	but	
each	 and	 every	 such	 remedy	 shall	 be	 cumulative	 and	 shall	 be	 in	 addition	 to	 every	 other	
remedy	given	under	this	Agreement,	each	other	Loan	Document,	or	now	or	hereafter	existing	
at	law,	in	equity	or	by	statute.		No	delay	or	omission	to	exercise	any	right	or	power	accruing	
upon	any	default	shall	impair	any	such	right	or	power	or	shall	be	construed	to	be	a	waiver	
thereof,	but	any	such	right	and	power	may	be	exercised	from	time	to	time	and	as	often	as	
may	be	deemed	expedient.	 	 In	order	 to	entitle	 the	Administrator	 to	exercise	any	remedy	
reserved	in	this	Article,	it	shall	not	be	necessary	to	give	any	notice,	other	than	such	notice	as	
may	be	expressly	provided	for	herein	or	required	by	law.	
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6.4.			 Agreement	to	Pay	Expenses	and	Attorneys’	Fees.	 	If	an	Event	of	Default	shall	occur	
and	 the	 Administrator	 shall	 incur	 expenses,	 including	 reasonable	 attorney’s	 fees,	 in	
connection	with	 the	 enforcement	of	 this	Agreement	or	 any	other	Loan	Document,	 or	 the	
collection	of	sums	due	thereunder,	the	Borrower	shall	reimburse	the	Administrator	for	the	
expenses	so	incurred	upon	demand.		If	any	such	expenses	are	not	so	reimbursed,	the	amount	
thereof,	together	with	interest	thereon	from	the	date	of	demand	for	payment	at	the	then‐
current	 interest	rate	of	 the	Loan,	shall	constitute	additional	 indebtedness	secured	by	this	
Agreement	 and	 the	 Security	 Documents,	 and	 in	 any	 action	 brought	 to	 collect	 such	
indebtedness	 or	 to	 foreclose	 or	 enforce	 this	 Agreement	 or	 the	 Security	 Documents,	 the	
Administrator	shall	be	entitled	to	seek	the	recovery	of	such	expenses	in	such	action.	
	
6.5.			 No	Waiver.		No	failure	by	the	Administrator	to	insist	upon	the	strict	performance	by	
the	Borrower	of	any	provision	hereof	shall	constitute	a	waiver	of	the	Administrator’s	right	
to	strict	performance	and	no	express	waiver	shall	be	deemed	to	apply	to	any	other	existing	
or	subsequent	right	to	remedy	the	failure	by	the	Borrower	to	observe	or	comply	with	any	
provision	hereof.			

	
Section	7.	 Miscellaneous	
	
7.1.			 Term	of	Agreement.		This	Agreement	shall	be	and	remain	in	full	force	and	effect	from	
the	date	of	its	delivery	until	(a)	the	termination	of	this	Agreement	pursuant	to	Section	6.2	
hereof	or	(b)	such	time	as	the	Loan	shall	have	been	fully	repaid	and	all	other	sums	payable	
by	the	Borrower	under	this	Agreement,	the	Security	Documents,	the	Note	and	the	other	Loan	
Documents	shall	have	been	paid	in	full.	
	
7.2.			 Notices.		All	notices,	certificates,	requests	or	other	communications	hereunder	shall	
be	in	writing	and	shall	be	deemed	to	be	sufficiently	given	when	(a)	sent	by	overnight	mail	or	
mailed	by	 registered	or	 certified	mail,	 postage	prepaid,	 (b)	 addressed	 to	 the	appropriate	
Notice	Address	and	(c)	included	the	name	and	address	of	the	Borrower.		The	Borrower,	the	
Administrator,	 or	 the	Director	may,	 by	 notice	 given	 hereunder,	 designate	 any	 further	 or	
different	 addresses	 to	 which	 subsequent	 notices,	 certificates,	 requests	 or	 other	
communications	shall	be	sent.	
	
7.3.			 Binding	Effect.		This	Agreement	shall	inure	to	the	benefit	of	and	shall	be	binding	in	
accordance	 with	 its	 terms	 upon	 the	 Administrator,	 the	 Borrower	 and	 their	 respective	
successors	and	assigns;	provided,	however,	the	Borrower	may	not	assign	this	Agreement	or	
any	of	the	Loan	Documents	without	the	prior	written	consent	of	the	Administrator.	
	
7.4.			 Amendments	 and	 Supplements.	 	 This	 Agreement	 may	 not	 be	 amended	 or	
supplemented	except	by	an	 instrument	 in	writing	executed	by	 the	Administrator	and	the	
Borrower.		
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7.5.			 Execution	Counterparts/PDF.	 	This	Agreement	may	be	executed	 in	any	number	of	
counterparts,	each	of	which	shall	be	regarded	as	an	original	and	all	of	which	shall	constitute	
but	one	and	 the	 same	 instrument.	Copies	of	 signatures	 sent	by	 facsimile	 transmission	or	
provided	electronically	in	portable	document	format	(“PDF”)	shall	be	deemed	to	be	originals	
for	purposes	of	execution	and	proof	of	this	Agreement.	

7.6.			 Severability.	 	 If	 any	 provision	 of	 this	 Agreement,	 or	 any	 covenant,	 obligation	 or	
agreement	contained	herein,	is	determined	by	a	court	to	be	invalid	or	unenforceable,	such	
determination	shall	not	affect	any	other	provision,	covenant,	obligation	or	agreement,	each	
of	which	shall	be	construed	and	enforced	as	if	such	invalid	or	unenforceable	provision	were	
not	 contained	 herein.	 	 Such	 invalidity	 or	 unenforceability	 shall	 not	 affect	 any	 valid	 and	
enforceable	application	thereof,	and	each	such	provision,	covenant,	obligation	or	agreement,	
shall	be	deemed	to	be	effective,	operative,	made,	entered	into	or	taken	in	the	manner	and	to	
the	full	extent	permitted	by	law.	
	
7.7.			 Captions;	Entire	Agreement.		The	captions	and	headings	in	this	Agreement	shall	be	
solely	for	convenience	of	reference	and	shall	in	no	way	define,	limit	or	describe	the	scope	or	
intent	of	any	provisions	or	sections	of	 this	Agreement.	 	All	exhibits	and	schedules	 to	 this	
Agreement	shall	be	annexed	hereto	and	shall	be	deemed	to	be	part	of	this	Agreement.		This	
Agreement	and	the	exhibits	and	schedules	attached	hereto	and	the	Loan	Documents	embody	
the	entire	agreement	and	understanding	between	the	Administrator	and	the	Borrower	and	
supersede	all	prior	agreements	and	understandings	relating	to	the	subject	matter	hereof.	
	
7.8.			 Interpretation.		This	Agreement	shall	be	deemed	to	have	been	prepared	jointly	by	the	
parties	 hereto	 and	 any	 uncertainty	 or	 ambiguity	 existing	 herein	 shall	 not	 be	 interpreted	
against	any	party	but	shall	be	 interpreted	according	 to	the	rules	 for	 the	 interpretation	of	
arm’s	length	agreements.	
	
7.9	 WAIVER	 OF	 JURY	 TRIAL.	 	 THE	 BORROWER	 AND	 THE	 ADMINISTRATOR,	 AFTER	
CONSULTING	 OR	 HAVING	 HAD	 THE	 OPPORTUNITY	 TO	 CONSULT	 WITH	 COUNSEL,	
KNOWINGLY,	VOLUNTARILY	AND	INTENTIONALLY	WAIVE	ANY	RIGHT	EITHER	OF	THEM	
MAY	HAVE	TO	A	TRIAL	BY	JURY	IN	ANY	LITIGATION	BASED	UPON	OR	ARISING	OUT	OF	THIS	
AGREEMENT,	THE	NOTE,	THE	SECURITY	DOCUMENTS,	OR	ANY	RELATED	INSTRUMENT	OR	
AGREEMENT,	 OR	 ANY	 OF	 THE	 TRANSACTIONS	 CONTEMPLATED	 THEREBY,	 OR	 ANY	
COURSE	 OF	 CONDUCT,	 DEALING,	 STATEMENTS	 (WHETHER	 ORAL	 OR	 WRITTEN),	 OR	
ACTIONS	 OF	 EITHER	 OF	 THEM.	 	 THIS	WAIVER	 SHALL	 NOT	 IN	 ANY	WAY	 AFFECT	 THE	
ADMINISTRATOR’S	ABILITY	TO	PURSUE	REMEDIES	PURSUANT	TO	ANY	CONFESSION	OF	
JUDGMENT	 OR	 COGNOVIT	 PROVISION	 CONTAINED	 IN	 THE	 NOTE,	 IN	 ANY	 LOAN	
DOCUMENT	OR	ANY	RELATED	INSTRUMENT	OR	AGREEMENT.		NEITHER	THE	BORROWER	
NOR	 THE	 ADMINISTRATOR	 SHALL	 SEEK	 TO	 CONSOLIDATE,	 BY	 COUNTERCLAIM	 OR	
OTHERWISE,	ANY	ACTION	IN	WHICH	A	JURY	TRIAL	HAS	BEEN	WAIVED	WITH	ANY	OTHER	
ACTION	 IN	 WHICH	 A	 JURY	 TRIAL	 CANNOT	 BE	 OR	 HAS	 NOT	 BEEN	 WAIVED.	 	 THESE	
PROVISIONS	 SHALL	 NOT	 BE	 DEEMED	 TO	 HAVE	 BEEN	MODIFIED	 IN	 ANY	 RESPECT	 OR	
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RELINQUISHED	BY	THE	BORROWER	OR	THE	ADMINISTRATOR	EXCEPT	BY	A	WRITTEN	
INSTRUMENT	EXECUTED	BY	BOTH	OF	THEM.	
	
7.10.	 Governing	Law.	 	This	Agreement	shall	be	deemed	to	be	a	contract	made	under	the	
laws	 of	 the	 State	 of	 Ohio	 and	 for	 all	 purposes	 shall	 be	 governed	 by	 and	 construed	 in	
accordance	with	the	laws	of	the	State	of	Ohio.	

	
7.11.	 Jurisdiction.		THE	BORROWER	IRREVOCABLY	(A)	SUBMITS	TO	THE	NON‐EXCLUSIVE	
JURISDICTION	OF	THE	STATE	AND	FEDERAL	COURTS	HAVING	JURISDICTION	IN	THE	CITY	
OF	 COLUMBUS,	 COUNTY	 OF	 FRANKLIN	 AND	 STATE	 OF	 OHIO,	 AND	 (B)	 WAIVES	 ANY	
OBJECTION	 WHICH	 IT	 MAY	 HAVE	 AT	 ANY	 TIME	 TO	 THE	 LAYING	 OF	 VENUE	 OF	 ANY	
PROCEEDING	 BROUGHT	 IN	 ANY	 SUCH	 COURT,	 WAIVES	 ANY	 CLAIM	 THAT	 ANY	
PROCEEDING	HAS	BEEN	BROUGHT	IN	AN	INCONVENIENT	FORUM	AND	FURTHER	WAIVES	
THE	RIGHT	TO	OBJECT,	WITH	RESPECT	TO	SUCH	PROCEEDING,	THAT	SUCH	COURT	DOES	
NOT	 HAVE	 JURISDICTION	 OVER	 SUCH	 PARTY.	 	 NOTHING	 IN	 THIS	 AGREEMENT	 SHALL	
PRECLUDE	 THE	 ADMINISTRATOR	 FROM	 BRINGING	 A	 PROCEEDING	 IN	 ANY	 OTHER	
JURISDICTION	 NOR	 WILL	 THE	 BRINGING	 OF	 A	 PROCEEDING	 IN	 ANY	 ONE	 OR	 MORE	
JURISDICTIONS	 PRECLUDE	 THE	 BRINGING	 OF	 A	 PROCEEDING	 IN	 ANY	 OTHER	
JURISDICTION.		THE	BORROWER	FURTHER	AGREES	AND	CONSENTS	THAT,	IN	ADDITION	
TO	ANY	METHODS	OF	SERVICE	OF	PROCESS	PROVIDED	FOR	UNDER	APPLICABLE	LAW,	ALL	
SERVICE	 OF	 PROCESS	 IN	 ANY	 PROCEEDING	 IN	 ANY	 OHIO	 STATE	 OR	 UNITED	 STATES	
COURT	SITTING	IN	THE	CITY	OF	COLUMBUS	AND	COUNTY	OF	FRANKLIN	MAY	BE	MADE	BY	
CERTIFIED	 OR	 REGISTERED	 MAIL,	 RETURN	 RECEIPT	 REQUESTED,	 DIRECTED	 TO	 THE	
BORROWER	AT	ITS	NOTICE	ADDRESS,	AND	SERVICE	SO	MADE	SHALL	BE	COMPLETE	UPON	
RECEIPT;	 EXCEPT	 THAT	 IF	 THE	 BORROWER	 SHALL	 REFUSE	 TO	 ACCEPT	 DELIVERY,	
SERVICE	SHALL	BE	DEEMED	COMPLETE	FIVE	DAYS	AFTER	THE	SAME	SHALL	HAVE	BEEN	
SO	MAILED.	

	



 
	

IN	 WITNESS	 WHEREOF,	 this	 Agreement	 has	 been	 executed	 and	 delivered	 as	 of	 the	 date	
hereinbefore	written.	
	
ADMINISTRATOR:	 	 	 	 	 BORROWER:	
	
[insert	name	of	Administrator],	 	 	 [insert	name],	
a	[*]	[entity	type]	 	 	 	 	 	a	[*]	[entity	type]	
	 	 	 	 	
	
Signed:__________________________________________	 Signed:_______________________________________	
	
By:_______________________________________________	 By:_________________________________________________	
	
Title:	____________________________________________	 Title:	_____________________________________________	
	
	
	
Exhibits:	
Exhibit	A	‐	 Collateral	
Exhibit	B	‐		 Project	Facilities	



Request for Proposal 
Ohio Regional 166 Loan Program Administration 
RFP Number:  DEV19SBI01 
October 17, 2018 
Page 77 of 103 
 

 
 

EXHIBIT	A	
(to	Loan	Agreement	between	[insert	Administrator	name]	and	[insert	Borrower	name],	dated	

[Closing	Date])	
	
	
The	Collateral	consists	of:	[list	items	of	collateral,	as	applicable]	
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EXHIBIT	B	
(to	Loan	Agreement	between	[insert	Administrator	name]	and	[insert	Borrower	name],	dated	

[Closing	Date])	
	
	

Project	Facilities	
	
All	buildings,	structures,	additions,	improvements,	facilities,	fixtures,	apparatus,	and	installations	of	
any	kind	whatsoever	now	owned	or	hereafter	acquired	and	located	in,	upon,	under	or	based	at	the	
Project	Site;	and	all	rentals,	revenues,	payments,	repayments,	income,	charges	and	moneys	derived	
by	the	Borrower	from	the	sale,	lease	or	other	disposition	of	the	same	and	the	proceeds	from	any	
insurance	or	condemnation	awards	pertaining	thereto.	
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COGNOVIT PROMISSORY NOTE 
 
$[INSERT LOAN AMOUNT] [INSERT DATE] 
 
 
For value received, [•], a[n] [•] [entity] (the “Borrower”), promises to pay to the order of the [INSERT 
FULL LEGAL NAME OF ADMINISTRATOR], ITS successor and assigns (the “ 
Administrator”), at [INSERT ADDRESS OF ADMINISTRATOR], or at such other address as may be 
designated in writing by the Administrator, the principal sum of $[•] with interest on the amount of 
principal from time to time outstanding from the Disbursement Date as specified under the Loan 
Agreement between the Administrator and the Borrower dated as of [•] (the “Loan Agreement”), at the 
rate of [•]% per annum for [•] year[s] [and at the rate of [•]% per annum for years [•] through [•]] as set 
forth in the amortization schedule attached hereto and made a part hereof subject to adjustment as set forth 
in the Loan Agreement.  The principal of and interest on this Note shall be paid [in accordance with the 
amortization schedule attached hereto] provided that the balance of the principal sum outstanding, together 
with interest accrued thereon shall be due and payable no later than [*insert maturity date*].  The 
Borrower authorizes the Administrator to attach the amortization schedule hereto following the 
Disbursement Date.  [In addition, the Borrower promises to pay to the order of the Administrator a 
monthly service fee equal to one-twelfth (1/12) of one-fourth (1/4) of one percent (1.0%) of the 
principal balance outstanding from time to time under this Note.] 

All capitalized terms used herein shall have the meanings therein set forth in Section 1.3 of the Loan 
Agreement unless the context or use expressly indicates different meaning or intent.  Such definitions 
shall be equally applicable to both the singular and plural forms of any of the words and terms therein 
defined. 
 
This Note does not of itself constitute a commitment by the Administrator to make any disbursement of 
the Loan to the Borrower.  The conditions for making such a disbursement are set forth in the Loan 
Agreement.  The disbursements made by the Administrator to the Borrower shall not exceed the face 
amount of this Note and the total amount of such disbursement is limited by and subject to the conditions 
for making disbursement of the Loan as set forth in the Loan Agreement. 
 
The annual rate of interest stated herein shall apply to a 360-day period, and amounts of interest due 
hereunder shall be computed upon the basis of 30-day months.  Installments of principal, interest and 
monthly service fee shall be applied first to monthly service fee, then interest as provided herein and the 
balance to principal due hereunder. 
 
The Borrower may prepay all or any portion of the principal sum hereof at any time without penalty.  All 
such prepayments shall be applied first to the payment of accrued interest and monthly service fee on the 
amount of the prepayment to the date thereof and the balance to principal in inverse order of maturity. 
 
The payment of this Note and all interest and monthly service fees hereon is secured by the Security 
Documents.  The covenants, conditions and agreements contained in the Security Documents and the Loan 
Agreement are hereby made a part of this Note. 
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The Borrower, each endorser and any other party liable on this Note severally waives demand, 
presentment, notice of dishonor and protest.  [if co-makers, add: Each Borrower waives defenses based 
on suretyship or impairment of collateral.]  No failure to accelerate the indebtedness evidenced hereby, 
acceptance of a past due installment following the expiration of any cure period provided by this Note, 
any Loan Document or applicable law, or indulgences granted from time to time shall be construed (i) as 
a novation of this Note or as a reinstatement of the indebtedness evidenced hereby or as a waiver of such 
right of acceleration or of the right of the Administrator thereafter to insist upon strict compliance with 
the terms of this Note, or (ii) to prevent the exercise of such right of acceleration or any other right granted 
hereunder or by the laws of the State.  Maker hereby expressly waives the benefit of any statute or rule of 
law or equity now provided, or which may hereafter be provided, which would produce a result contrary 
to or in conflict with the foregoing. 

 
The Borrower agrees that its liability shall not be in any manner affected by any indulgence, extension of 
time, renewal, waiver, or modification granted or consented to it by the Administrator and the Borrower 
consents to any indulgences and all extensions of time, renewals, waivers, or modifications that may be 
granted by the Administrator with respect to the payment or other provisions of this Note, and to any 
substitution, exchange or release of the Collateral, or any part thereof, with or without substitution, and 
agrees to the addition or release of any makers, endorsers, guarantors, or sureties, all whether primarily or 
secondarily liable, without notice to the Borrower and without affecting its liability hereunder. 
 
The Borrower hereby waives and renounces for itself, its successors and assigns, all rights to the benefits 
of any statute of limitations and any moratorium, reinstatement, marshalling, forbearance, valuation, stay, 
extension, redemption, appraisement, or exemption and homestead laws now provided, or which may 
hereafter be provided, by the laws of the United States and of any state thereof against the enforcement 
and collection of the obligations evidenced by this Note. 
 
If this Note is placed in the hands of attorneys for collection or is collected through any legal proceedings, 
the Borrower promises and agrees to pay, in addition to the principal, interest and other sums due and 
payable hereon, all costs of collecting or attempting to collect this Note, including all reasonable attorneys’ 
fees and disbursements. 
 
If default be made in the payment of any installment of principal, interest and/or monthly service fee under 
this Note which default has not been cured within ten days after any such payment shall have become due 
and payable, or if an Event of Default under the Loan Agreement or the Security Documents shall have 
occurred and be subsisting, then, at the option of the Administrator, the entire principal sum payable 
hereunder and all interest and monthly service fees accrued thereon shall become due and payable at once, 
without demand or notice. 
 
For the period during which a default shall exist in the payment of any amount due and payable hereunder, 
whether by acceleration or otherwise, a late charge equal to 5% of the delinquent amount due shall be 
assessed for each month during which the default exists and paid by the Borrower to the Administrator, 
which late charge shall be in addition to all of the Administrator’s other rights and remedies available 
under the Loan Documents.  In addition, the Administrator may increase the interest rate on the 
outstanding balance of the Loan by the Prime Rate plus 10% per annum, but in no event more than the 
maximum rate allowed by law. 
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All agreements herein are expressly limited so that in no event whatsoever, whether by reason of 
advancement of the proceeds hereof, acceleration of maturity of the unpaid principal balance hereof, or 
otherwise, shall the amount paid or agreed to be paid to the holders hereof for the use, forbearance or 
detention of the money to be advanced hereunder exceed the highest lawful rate permissible under 
applicable usury laws.  If, from any circumstances whatsoever, the fulfillment of any provision hereof, at 
the time performance of such provision shall be due, shall involve transcending the limit of validity 
prescribed by law which a court of competent jurisdiction may deem applicable hereto, then, ipso facto, 
the obligation to be fulfilled shall be reduced to the limit of such validity and if from any circumstance 
the holder hereof shall ever receive as interest an amount which would exceed the highest lawful rate, 
such amount which would be excessive interest shall be applied to the reduction of the unpaid principal 
balance due hereunder and not to the payment of interest.   
 
THE BORROWER AND THE ADMINISTRATOR, AFTER CONSULTING OR HAVING HAD THE 
OPPORTUNITY TO CONSULT WITH COUNSEL, KNOWINGLY, VOLUNTARILY AND 
INTENTIONALLY WAIVE ANY RIGHT EITHER OF THEM MAY HAVE TO A TRIAL BY JURY 
IN ANY LITIGATION BASED UPON OR ARISING OUT OF THIS NOTE, THE LOAN 
AGREEMENT, THE SECURITY DOCUMENTS, OR ANY RELATED INSTRUMENT OR 
AGREEMENT, OR ANY OF THE TRANSACTIONS CONTEMPLATED THEREBY, OR ANY 
COURSE OF CONDUCT, DEALING, STATEMENTS (WHETHER ORAL OR WRITTEN), OR 
ACTIONS OF EITHER OF THEM.  THIS WAIVER SHALL NOT IN ANY WAY AFFECT THE 
ADMINISTRATOR’S ABILITY TO PURSUE REMEDIES PURSUANT TO ANY CONFESSION OF 
JUDGMENT OR COGNOVIT PROVISION CONTAINED HEREIN, IN THE LOAN AGREEMENT, 
THE SECURITY DOCUMENTS OR ANY RELATED INSTRUMENT OR AGREEMENT.  NEITHER 
THE BORROWER NOR THE ADMINISTRATOR SHALL SEEK TO CONSOLIDATE, BY 
COUNTERCLAIM OR OTHERWISE, ANY ACTION IN WHICH A JURY TRIAL HAS BEEN 
WAIVED WITH ANY OTHER ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT 
BEEN WAIVED.  THESE PROVISIONS SHALL NOT BE DEEMED TO HAVE BEEN MODIFIED 
IN ANY RESPECT OR RELINQUISHED BY THE BORROWER OR THE ADMINISTRATOR 
EXCEPT BY A WRITTEN INSTRUMENT EXECUTED BY BOTH OF THEM. 
  
The Borrower hereby irrevocably authorizes any attorney-at-law, including any  attorney-at-law employed 
or retained by the Administrator, to appear for it in any action on this Note at any time after the same 
becomes due as herein provided, in any court of record situated in Franklin County, Ohio (which the 
Borrower acknowledges to be the place where this Note was signed), or in the county where  the Borrower 
then resides or can be found, to waive the issuing and service of process, and confess a judgment in favor 
of the Administrator or other holder of this Note against  the Borrower for the amount that may then be 
due, with interest at the rate provided for herein, together with the costs of suit, and to waive and release 
all errors in said proceedings and the right to appeal from the judgment rendered [but no judgment or 
judgments against less than all of the Borrowers shall be a bar to any subsequent judgment against 
those of the Borrowers against whom judgment has not been taken.  Each] [The] Borrower consents 
to the jurisdiction and venue of such court.  The Borrower waives any conflict of interest that any attorney-
at-law employed or retained by the Administrator may have in confessing judgment hereunder and 
consents to the payment of a legal fee to any attorney-at-law confessing judgment hereunder. 
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This Note was executed in [•], Ohio, and shall be construed in accordance with the laws of Ohio. 
 
  
  

 

 [Borrower] 
 

__________________________________________ 
    a[n] [•] [entity]   
 

 
By:  

 
Name:  

 
      Title: _____________________________________ 

 
[This Note is subject to the terms and conditions of a certain Intercreditor/Subordination 

Agreement of even date herewith between the Administrator and [•].]Drafting Note: unbold this 
sentence if left in note. 
  

WARNING -- BY SIGNING THIS PAPER YOU GIVE UP YOUR RIGHT TO 
NOTICE AND COURT TRIAL.  IF YOU DO NOT PAY ON TIME A COURT 
JUDGMENT MAY BE TAKEN AGAINST YOU WITHOUT YOUR PRIOR 
KNOWLEDGE AND THE POWERS OF A COURT CAN BE USED TO COLLECT 
FROM YOU REGARDLESS OF ANY CLAIMS YOU MAY HAVE AGAINST THE 
CREDITOR WHETHER FOR RETURNED GOODS, FAULTY GOODS, FAILURE 
ON HIS PART TO COMPLY WITH THE AGREEMENT, OR ANY OTHER CAUSE.



Request for Proposal 
Ohio Regional 166 Loan Program Administration 
RFP Number:  DEV19SBI01 
October 17, 2018 
Page 83 of 103 
 

 
 

NOTIFICATION OF PROJECT COMPLETION AND DISBURSEMENT 
 

Pursuant to Section 2.3(A) of the Loan Administration and Escrow Agreement, ("Agreement") dated 
as of the _____ day of ________________________, 20__, among the DIRECTOR OF THE OHIO 
DEVELOPMENT SERVICES AGENCY ("Director"), the __________________________ (the 
“Administrator"), and ______________________________ ("Escrow Agent"), the Administrator hereby 
gives notice to the Director that, per authorization of the undersigned, the Escrow Agent has been instructed 
to disburse to or for the benefit of ____________________________ (the "Borrower") the amount of 
________________, which amount represents the Loan Amount (as defined in the Loan and Security 
Agreement, dated __________________ between ________________ and the Borrower). 

 
All capitalized terms not defined herein shall have the same meaning as defined in the Agreement. 

 
In connection with this Notification of Project Completion and Disbursement, the undersigned, after 

reasonable investigation and to the best of his or her knowledge, hereby further certified and agrees that: 
 

1. Each item for which the Disbursement is to be made constitutes an Allowable Cost of the 
Eligible Project. 

 
2. On __________________ the Eligible Project was completed. 

 
3. The date on which the Disbursement is to be made is ________________. 

 
4. The Administrator has no information causing it to believe that any representation or 
warranty of the Borrower contained in the Loan Documents or otherwise or communicated by the 
Borrower to the Administrator was or is materially incorrect or inaccurate. 

 
5. As of the date hereof, the Administrator knows of no breach, default or event of default, nor 
any event which by notice, passage of time or both would constitute an event of default, under the 
terms of the Additional Financing. 

 
6. To the extent that the Eligible Project for which the Disbursement is to be made involves 
construction, all such construction has been completed according to the plans and specifications for 
the Eligible Project. 
 
7. The amount of the Disbursement does not exceed the Loan Amount (as defined in the Loan 
and Security Agreement). 
 
8. All other conditions precedent to the Disbursement contained in the Agreement and the Loan 
Documents have been satisfied. 
 
9. This Notification of Project Completion and Disbursement constitutes the approval of the 
Administrator with respect to each item for which the Disbursement is to be made. 
 
IN WITNESS WHEREOF, I have hereunto set my hand this _____ day of 
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___________________________, 20___. 
 

 
[Economic Development Corporation Name] 

 

 
 
 
 
       ________________________________________ 

By: ________________ Its: 

_________________ 

 

 

 

 

 

ACKNOWLEDGED AND AGREED TO BY THE BORROWER: 

 

[INSERT BORROWER NAME], 

 a ________________ [corporation][limited liability company] 

 

By: _______________________ 

Name: ____________________ 

Title: ______________________ 
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	 GUARANTY	
	
This	 GUARANTY	 (the	 “Guaranty”)	 is	 executed	 and	 delivered	 as	 of	 _____________	 ___,	 20___	 by	
_____________________	whose	mailing	address	is	____________________________________	 	(the	“Guarantor”)	to	
[*INSERT	 NAME	 OF	 REGIONAL	 ADMINISTRATOR*],	 its	 successors	 and	 assigns	 (the	
“Administrator”),	whose	mailing	address	is	______________________________________________________.	

	
	 Background	Information	
	
A.	 The	Director	of	the	Ohio	Development	Services	Agency	and	the	Administrator	have	created	
a	certain	revolving	loan	fund	established	in	a	Loan	Administration	and	Escrow	Agreement	entered	
into	 on	 [insert	date	 of	 execution	of	 Loan	Administration	 and	Escrow	Agreement],	 by	 and	
among	 the	 Director,	 the	 Administrator,	 and	 [insert	 name	 of	 Escrow	 Agent]	 (the	 “Loan	
Administration	and	Escrow	Agreement”).	
	
B.	 As	 part	 of	 this	 revolving	 loan	 fund,	 the	 Administrator	 entered	 into	 a	 Loan	 and	 Security	
Agreement	 (the	 “Loan	 Agreement”)	 of	 even	 date	 herewith	 between	 the	 Administrator	 and	
_________________,	 a	 _____________________	 (the	 “Borrower”),	 pursuant	 to	which	 the	Administrator	 has	
agreed	to	make	a	loan	(the	“Loan”)	in	the	maximum	principal	sum	of	$____________	to	the	Borrower.		
	
B.	 As	 evidenced	 by	 a	 Cognovit	 Promissory	 Note	 (the	 “Note”)	 of	 even	 date	 herewith	 in	 the	
principal	sum	of	$__________________,	the	Borrower	is	required	to	repay	the	Loan	by	making	payments	
to	the	Administrator	at	such	times	and	in	such	amounts	as	set	forth	in	the	Note.	

	
	 Provisions	
	
NOW,	THEREFORE,	as	an	inducement	to	the	Administrator	to	make	the	Loan	to	the	Borrower,	and	
in	consideration	of	the	Loan	by	the	Administrator	to	the	Borrower	pursuant	to	the	Loan	Agreement	
and	 for	 other	 good	 and	 valuable	 consideration,	 the	 receipt	 and	 sufficiency	 of	which	 are	 hereby	
acknowledged,	 the	 Guarantor	 hereby	 covenants,	 warrants,	 represents	 and	 agrees	 with	 the	
Administrator	as	follows:	
	
Section	1.	 Definitions	
	
1.1	 All	capitalized	terms	used	herein	shall	have	the	meanings	set	forth	in	Schedule	1	attached	to	
the	Loan	Agreement	unless	the	context	or	use	expressly	indicates	different	meaning	or	intent.		Such	
definitions	shall	be	equally	applicable	to	both	the	singular	and	plural	forms	of	any	of	the	words	and	
terms	therein	defined.	
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Section	2.	 Representations	and	Warranties	
	
[*MODIFIY	REPS	AND	WARRANTIES	AS	APPROPRIATE	FOR	PARTICULAR	GUARANTOR	–	I.E.	
EDIT	FOR	A	PERSONAL	GUARANTOR	VS.	CORPORATE	GUARANTOR*]	
	
2.1.	 The	Guarantor	hereby	represents	and	warrants	as	follows	as	to	[himself][itself]:	
	

(a) [The	Guarantor	is	a	[•]	duly	[incorporated]	[organized],	validly	existing	and	in	good	
standing	under	the	laws	of	the	State	[of	[•]	and	is	duly	qualified	to	transact	business	in	the	
State]	and	has	all	requisite	power	to	conduct	its	business	as	now	conducted.]	
	
(b) The	 Guarantor	 has	 full	 power	 and	 authority	 to	 execute,	 deliver	 and	 perform	 this	
Guaranty,	and	to	enter	into	and	carry	out	the	obligations	outlined	hereunder.	
	
(b)		 There	are	no	actions,	suits	or	proceedings	pending	or	threatened	against	or	affecting	
the	 Guarantor	 which,	 if	 adversely	 determined,	 would	 individually	 or	 in	 the	 aggregate	
materially	 impair	 the	ability	of	 the	Guarantor	 to	perform	 [his][its]	obligations	under	 this	
Guaranty	or	adversely	affect	[his][its]	financial	condition.	

	
(b)	 The	Guarantor	 is	not	 in	default	 in	 the	payment	of	 any	 indebtedness	 for	borrowed	
money	or	under	any	agreement	or	 instrument	evidencing	any	such	 indebtedness,	and	no	
event	has	occurred	which	by	notice,	the	passage	of	time	or	otherwise	would	constitute	any	
such	event	of	default.	

	
(c)	 The	Guarantor	has	not	made	any	contract	or	arrangement	of	any	kind	which	has	given	
rise	to	or	the	performance	of	which	by	the	other	party	thereto	would	give	rise	to	a	lien	or	
claim	of	lien	on	the	Project.	

	
(d)	 The	 [personal]	 financial	 statements	 of	 the	 Guarantor	 heretofore	 delivered	 to	 the	
Administrator	are	true	and	correct	in	all	respects	and	fairly	present	the	financial	condition	
of	the	Guarantor	as	of	the	dates	thereof.		No	materially	adverse	change	has	occurred	in	the	
financial	condition	of	the	Guarantor	reflected	therein	since	the	respective	dates	thereof.	

	
(e)	 The	Guarantor	is	a	[shareholder][member]	of	the	Borrower	and	has	knowledge	of	
and	is	familiar	with	the	Borrower’s	business	affairs,	books	and	records.	
	

All	 of	 the	 foregoing	 representations	 and	warranties	 shall	 be	deemed	 remade	on	 the	date	of	 the	
disbursement	 of	 Loan	 proceeds	 and	 upon	 any	 extension	 of	 the	 Loan	 pursuant	 to	 the	 Loan	
Agreement.		The	Guarantor	hereby	agrees	to	indemnify	and	hold	Administrator	free	and	harmless	
from	and	against	all	loss,	cost,	liability,	damage,	and	expense,	including	attorney’s	fees	and	costs,	
which	Administrator	may	sustain	by	 reason	of	 the	 inaccuracy	or	breach	of	 any	of	 the	 foregoing	
representations	and	warranties	as	of	 the	date	 the	 foregoing	representations	and	warranties	are	
made	and	are	remade.	
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Section	3.	 Guaranty	
	
3.1.	 The	Guarantor	hereby	absolutely	and	unconditionally	guarantees	to	the	Administrator	for	
the	Administrator’s	benefit	and	that	of	the	Administrator’s	successors	and	assigns	as	the	holder	at	
any	time	and	from	time	to	time	of	the	Note	(a)	the	full	and	prompt	payment	of	(i)	all	payments	to	be	
made	by	 the	Borrower	 to	 the	Administrator	under	 the	Note,	 the	Loan	Agreement	 and	 the	Loan	
Documents,	and	(ii)	all	expenses	and	charges,	including,	to	the	fullest	extent	permitted	by	law,	court	
costs	and	attorneys’	fees	paid	or	incurred	by	the	Administrator	in	seeking	advice	with	respect	to	
this	Guaranty	or	realizing	any	of	the	payments	hereby	guaranteed	or	in	enforcing	this	Guaranty,	and	
(b)	the	performance	of	any	and	all	obligations	of	the	Borrower	under	the	Loan	Documents.	
	
3.2.	 All	obligations	of	the	Guarantor	under	this	Guaranty	shall	remain	in	full	force	and	effect	until	
(a)	(i)	 the	entire	principal	of,	and	 interest	and	monthly	service	 fee	on,	 the	Note,	 (ii)	all	amounts	
payable	under	 the	Loan	Agreement	and	the	Loan	Documents	and	(iii)	 the	expenses	and	charges	
described	in	Section	3.1(a)	above	shall	have	been	paid,	and	(b)	all	of	the	obligations	of	the	Borrower	
under	the	Loan	Documents	have	been	met.	 	All	obligations	of	the	Guarantor	under	this	Guaranty	
shall	be	performed	promptly	and	in	good	faith.	
	
3.3.	 This	 Guaranty	 is	 a	 guaranty	 of	 payment	 and	 not	 of	 collection.	 	 No	 counterclaim,	 setoff,	
reduction	of	an	obligation	or	defense	of	any	kind	which	the	Borrower	or	the	Guarantor	may	have	or	
assert	 against	 the	Administrator	 or	which	 any	 of	 the	Guarantor	may	have	 or	 assert	 against	 the	
Borrower	or	any	other	guarantor	shall	affect,	modify	or	impair	any	of	the	Guarantor’s	obligations	
hereunder.	
	
3.4.	 The	Guarantor	acknowledges	that	the	Administrator	is	making	the	Loan	to	the	Borrower	in	
reliance	upon	this	Guaranty	and	the	representations,	warranties,	covenants	and	agreements	of	the	
Guarantor	made	herein.	

	
3.5.	 This	 Guaranty	 is	 an	 unconditional	 and	 absolute	 guaranty,	 irrespective	 of	 the	 validity,	
regularity	 or	 enforceability	 of	 any	 of	 the	 Loan	 Documents	 or	 any	 circumstances	 which	 might	
otherwise	constitute	a	legal	or	equitable	discharge	or	defense	of	the	Guarantor,	and	without	limiting	
the	generality	of	the	foregoing,	shall	not	be	released,	discharged	or	otherwise	affected	by:	
	
	 (a)	 any	extension,	renewal,	settlement,	compromise,	waiver	or	release	in	respect	of	any	of	

the	amounts	guaranteed	hereby	by	operation	of	law	or	otherwise,	or	any	obligation	of	any	other	
guarantor,	or	any	default,	failure	or	delay,	willful	or	otherwise,	in	the	payment	or	performance	
of	 the	 Borrower’s	 obligations	 under	 the	 Loan	 Documents	 or	 the	 Guarantor’s	 obligations	
hereunder;	

	
	 (b)	 any	modification	or	amendment	of	or	supplement	to	the	Loan	Agreement	or	any	other	

Loan	Document;	
	
	 (c)	 	any	 release,	 nonperfection	 or	 invalidity	 of	 any	 direct	 or	 indirect	 security	 for	 any	

obligation	of	the	Borrower	under	the	Loan	Agreement	or	any	other	Loan	Document,	or	any	
obligations	of	any	other	guarantor,	or	any	action	or	failure	to	act	by	the	Administrator	with	
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respect	to	any	collateral	securing	all	or	any	part	of	the	Loan	and	the	other	amounts	payable	
under	the	Loan	Documents;	

	
	 (d)	 any	 change	 in	 the	 existence,	 structure	 or	 ownership	 of	 the	 Borrower	 or	 any	 other	

guarantor,	or	any	insolvency,	bankruptcy,	reorganization	or	other	similar	proceeding	affecting	
the	Borrower	or	any	other	guarantor,	or	its	assets	or	any	resulting	release	or	discharge	of	any	
obligation	of	the	Borrower	or	any	other	guarantor;	

	
	 (e)	 the	existence	of	any	claim,	setoff	or	other	rights	which	the	Guarantor	may	have	at	any	

time	 against	 the	Borrower,	 any	 other	 guarantor,	 the	Administrator	 or	 any	 other	 person	or	
entity,	 whether	 in	 connection	 herewith	 or	 any	 unrelated	 transactions,	 and	 the	 Guarantor	
waives	such	claim,	setoff	or	other	rights	against	the	Administrator	and	agrees	to	refrain	from,	
until	after	repayment	in	full	of	the	Loan,	any	defense,	right	of	set‐off	or	other	claim	which	the	
Guarantor	may	have	against	Borrower;	

	
	 (f)	 any	 invalidity	 or	 unenforceability	 relating	 to	 or	 against	 the	 Borrower,	 or	 any	 other	

guarantor,	 for	any	reason	related	to	the	Loan	Agreement,	any	other	Loan	Document,	or	any	
provision	of	applicable	law	or	regulation	purporting	to	prohibit	the	payment	by	the	Borrower,	
or	any	other	guarantor,	of	the	principal	of	or	interest	on	the	Note	or	any	other	amount	payable	
by	the	Borrower	under	the	Loan	Agreement,	the	Note	or	any	other	Loan	Document;	or	

	
	 (g)	 any	 other	 act	 or	 omission	 to	 act	 or	 delay	 of	 any	 kind	 by	 the	 Borrower,	 any	 other	

guarantor,	 the	 Administrator	 or	 any	 other	 person	 or	 entity	 or	 any	 other	 circumstance	
whatsoever	which	might,	but	for	the	provisions	of	this	section,	constitute	a	legal	or	equitable	
discharge	of	the	Guarantor’s	obligations	hereunder.	
	

3.6.	 The	 Guarantor	 consents	 and	 agrees	 that	 the	 Administrator	 shall,	 at	 the	 Administrator’s	
discretion	 and	without	 the	necessity	 of	 obtaining	 any	 further	 consent	 of	 or	 giving	notice	 to	 the	
Guarantor,	have	the	right	to	(a)	deal	in	any	manner	with	the	Borrower,	including	the	right	to	grant	
any	indulgence,	forbearance,	change,	amendment,	release,	extension	or	other	modification	of	the	
Loan	 Documents	 and	 to	 waive	 compliance	 with	 any	 of	 the	 terms	 or	 provisions	 of	 the	 Loan	
Documents;	(b)	exchange,	release,	fail	to	resort	to	or	otherwise	deal	in	any	manner	with	any	security	
which	may	at	any	time	be	given	to	secure	the	Note,	(c)	effect	any	release,	compromise	or	settlement	
with	 respect	 to	 the	 Loan	Documents,	 (d)	 accelerate	 the	maturity	 of	 the	Note,	 (e)	 accept	 partial	
payment	or	payments	of	or	extend	the	time	for	payment	of	any	amounts	due	on	or	under	the	Note,	
the	 Loan	 Agreement,	 any	 other	 Loan	 Document	 or	 this	 Guaranty,	 and	 (f)	 agree	 to	 release	 any	
property	from	the	mortgage,	lien,	pledge	and	security	interest	created	by	the	Security	Documents	
and	 Loan	 Documents	 irrespective	 of	 the	 consideration,	 if	 any,	 received.	 	 Irrespective	 of	 the	
Administrator	 taking	 or	 refraining	 from	 taking	 any	 of	 the	 above	 actions	 or	 any	 of	 the	 actions	
referred	to	in	the	Loan	Documents,	the	Security	Documents	or	this	Guaranty,	the	obligations	of	the	
Guarantor	 under	 this	 Guaranty	 shall	 remain	 in	 full	 force	 and	 effect	 and	 shall	 not	 be	 affected,	
modified	or	impaired	in	any	manner.		The	Administrator	has	no	duty	to	inform	and	the	Guarantor	
is	fully	responsible	for	being	and	remaining	informed	by	Borrower	of	all	circumstances	bearing	on	
the	risk	of	nonperformance	of	the	Borrower’s	obligations.	
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3.7.	 Until	the	Note	and	all	other	amounts	payable	under	the	Loan	Documents	have	
been	indefeasibly	paid	in	full,	 	the	Guarantor	expressly	waives	any	and	all	rights	of	
subrogation,	contribution,	reimbursement,	indemnity,	exoneration,	implied	contract,	
recourse	to	security	or	any	other	claim	(including	any	claim,	as	that	term	is	defined	
in	the	federal	Bankruptcy	Code,	and	any	amendments)	which	the	Guarantor	may	now	
have	or	later	acquire	against	the	Borrower	or	any	other	person	or	entity	directly	or	
contingently	 liable	 for	 the	 Note	 and	 all	 other	 amounts	 payable	 under	 the	 Loan	
Documents,	arising	from	the	existence	or	performance	of	the	Guarantor’s	obligations	
under	this	Guaranty.		The	Guarantor	further	agrees	that,	to	the	extent	such	waiver	of	
[his][its]	 rights	 of	 subrogation,	 contribution,	 reimbursement,	 indemnity,	
exoneration,	 implied	 contract,	 recourse	 to	 security	or	any	other	 claim	as	 set	 forth	
herein	 is	 found	by	a	court	of	competent	 jurisdiction	to	be	void	or	voidable	for	any	
reason,	any	and	all	 rights	of	 subrogation,	 contribution,	 reimbursement,	 indemnity,	
exoneration,	implied	contract,	recourse	to	security	or	any	other	claim	the	Guarantor	
may	have	against	the	Borrower	or	any	other	person	or	entity	directly	or	contingently	
liable	for	the	Note	and	all	other	amounts	payable	under	the	Loan	Documents	shall	be	
junior	and	subordinate	to	any	and	all	rights	the	Administrator	may	have	against	the	
Borrower	or	any	such	other	persons	or	entities	or	with	respect	to	any	collateral.		If	
any	 amount	 shall	 be	 paid	 to	 the	 Guarantor	 on	 account	 of	 any	 such	 right	 to	
subrogation,	contribution,	reimbursement,	indemnity,	exoneration,	implied	contract,	
recourse	 to	 security	 or	 any	 other	 claim	 at	 any	 time	when	 the	 Note	 and	 all	 other	
amounts	payable	under	the	Loan	Documents	shall	not	have	been	paid	 in	 full,	 such	
amount	shall	be	held	in	trust	for	the	Administrator	and	shall	forthwith	be	paid	over	
to	 the	Administrator	 to	be	 credited	 and	applied	 against	 the	Note	 and/or	 all	 other	
amounts	 payable	 under	 the	 Loan	 Documents,	 whether	matured	 or	 unmatured,	 in	
accordance	with	the	Loan	Documents.		 	

	
The	Guarantor	further	agrees	that	should	any	payments	to	the	Administrator	on	the	
Note	or	the	other	Loan	Documents	be,	in	whole	or	in	part,	invalidated,	declared	to	be	
fraudulent	or	preferential,	set	aside	and/or	required	to	be	repaid	to	a	trustee,	receiver	
or	any	other	party	under	any	bankruptcy	act	or	code,	state	or	federal	law,	common	
law	or	equitable	doctrine,	this	Guaranty	shall	remain	in	full	 force	and	effect	(or	be	
reinstated	 as	 the	 case	may	 be)	 until	 payment	 in	 full	 of	 any	 such	 amounts,	 which	
payment	shall	be	due	on	demand.	
	
Section	4.	 Additional	Covenants	and	Agreements	

	
4.1.	 Throughout	the	term	of	this	Guaranty,	the	Guarantor	shall:	
	

(a)	 Forthwith	upon	learning	of	any	of	the	following,	deliver	written	notice	thereof	to	the	
Administrator,	describing	the	same	and	the	steps	being	taken	by	the	Guarantor	with	respect	
thereto:	
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(i)	 the	occurrence	of	any	Event	of	Default	hereunder	or	an	event	or	circumstance	
which	would	constitute	such	an	Event	of	Default,	but	for	the	requirement	that	notice	
be	given,	time	elapse	or	otherwise,	or	

	
(ii)	 any	action,	suit	or	proceeding	by	the	Guarantor	or	against	the	Guarantor	at	law	
or	in	equity,	or	before	any	governmental	instrumentality	or	agency,	is	instituted	or	
threatened	which,	if	adversely	determined,	would	materially	and	adversely	affect	the	
Guarantor’s	businesses,	operations,	properties,	assets	or	financial	condition.	
	

	 (b)	 Pay	and	discharge	promptly,	or	cause	to	be	paid	and	discharged	promptly,	when	due	
and	payable,	all	taxes,	assessments	and	governmental	charges	or	levies	imposed	upon	the	
Guarantor,	 the	Guarantor’s	 income	or	 any	 of	 the	Guarantor’s	 property,	 or	 upon	 any	part	
thereof,	as	well	as	all	claims	of	any	kind	(including	claims	for	labor,	materials	and	supplies)	
which,	if	unpaid,	might	by	law	become	a	lien	or	charge	upon	the	Guarantor’s	property.	

	
Notwithstanding	the	preceding	paragraph,	the	Guarantor	may,	at	the	Guarantor’s	expense	and	after	
prior	notice	to	the	Administrator,	by	appropriate	proceedings	diligently	prosecuted,	contest	in	good	
faith	the	validity	or	amount	of	any	such	taxes,	assessments,	governmental	charges,	levies	and	claims	
and	during	the	period	of	contest,	and	after	notice	to	the	Administrator,	may	permit	the	items	so	
contested	to	remain	unpaid.	However,	if	at	any	time	the	Administrator	shall	notify	the	Guarantor	
that,	in	the	opinion	of	legal	counsel	satisfactory	to	the	Administrator,	by	nonpayment	of	any	such	
items	the	property	or	any	part	 thereof	subject	 to	such	 items	will	be	subject	 to	 imminent	 loss	or	
forfeiture,	the	Guarantor	shall	promptly	pay	such	taxes,	assessments,	charges,	levies	or	claims.	
	

(c)	 Use	best	efforts	to	cause	the	Borrower	to	perform	in	accordance	with	the	terms	and	
conditions	of	the	Loan	Documents.	

	
4.2.	 Throughout	the	term	of	this	Guaranty,	the	Guarantor	shall	not:	
	

(a)	 Enter	 into	 any	 agreement	 containing	 any	 provision	 which	 would	 be	 violated	 or	
breached	 by	 the	 performance	 of	 the	 Guarantor’s	 obligations	 hereunder	 or	 under	 any	
instrument	 or	 document	 delivered	 or	 to	 be	 delivered	 by	 it	 hereunder	 or	 in	 connection	
herewith.	

	
(c) Transfer	 or	 cause	 to	 be	 transferred,	 without	 sufficient	 consideration,	 to	 any	 person,	

entity	or	association	of	any	kind	whatsoever	any	property,	real	or	personal,	tangible	or	
intangible,	of	any	kind	whatsoever	which	each	owns	having	a	total	value	in	excess	of	10%	
of	the	Guarantor’s	net	worth	(assets	less	liabilities)	in	any	calendar	year.	

	
Section	5.	 Events	of	Default;	Remedies	
	
5.1.	 Each	of	the	following	shall	be	an	“Event	of	Default”	hereunder:	
	

(a)	 The	occurrence	of	an	“Event	of	Default”	under	the	Loan	Agreement	or	any	other	Loan	
Document.	
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(b)	 The	Guarantor	shall:		(i)	admit	in	writing	any	inability	to	pay	[his][its]	debts	generally	
as	they	become	due;	(ii)	have	an	order	for	relief	entered	in	any	case	commenced	by	or	against	
[him][it]	under	the	federal	bankruptcy	laws,	as	now	or	hereafter	in	effect;	(iii)	commence	a	
proceeding	under	any	other	federal	or	state	bankruptcy,	insolvency,	reorganization	or	other	
similar	law,	or	have	such	a	proceeding	commenced	against	[him][it]	and	either	have	an	order	
of	 insolvency	 or	 reorganization	 entered	 against	 [him][it]	 or	 have	 the	proceeding	 remain	
undismissed	and	unstayed	for	90	days;	(iv)	make	an	assignment	for	the	benefit	of	creditors;	
or	(v)	have	a	receiver	or	trustee	appointed	for	[him][it]	or	for	the	whole	or	any	substantial	
part	of	any	of	[his][its]	property.	

	
(c)	 The	 Guarantor	 shall	 fail	 to	 observe	 or	 perform	 any	 agreement,	 term	 or	 condition	
stated	in	this	Guaranty.	

	
5.2.	 Upon	 the	 occurrence	 of	 an	 Event	 of	 Default	 hereunder,	 the	 Administrator	 may	 proceed	
hereunder	 and,	 in	 the	 Administrator’s	 sole	 discretion,	 shall	 have	 the	 right	 to	 proceed	 first	 and	
directly	against		the	Guarantor	under	this	Guaranty	without	proceeding	against	or	exhausting	any	
other	 remedies	 which	 the	 Administrator	 may	 have	 under	 the	 Loan	 Documents	 and	 without	
resorting	to	any	other	security	held	by	the	Administrator	 	and	the	Guarantor	hereby	waives	any	
right	 to	 require	 the	 Administrator	 to	 join	 the	 Borrower	 in	 any	 action	 brought	 hereunder	 or	 to	
commence	any	action	against	or	obtain	any	judgment	against	the	Borrower	or	to	pursue	any	other	
remedy	or	enforce	any	other	right.		The	Guarantor	further	agrees	that	nothing	contained	herein	or	
otherwise	shall	prevent	the	Administrator	from	pursuing	concurrently	or	successively	all	rights	and	
remedies	available	to	him	at	law	and/or	in	equity	or	under	the	Note,	Loan	Agreement	or	any	other	
Loan Documents, and the exercise of any of his rights or the completion of any of his remedies shall not 
constitute a discharge of the Guarantor’s obligations hereunder.			
	
5.3.The	Guarantor	expressly	waives	(i)	notice,	in	writing	or	otherwise,	from	the	Administrator	of	
the	Administrator’s	acceptance	and	reliance	of	this	Guaranty	and	any	and	all	notices	and	demands	
of	every	kind	which	may	be	required	to	be	given	by	any	statute,	rule	or	law,	(ii)	any	and	all	rights	
such	Guarantor	may	have	under	any	anti‐deficiency	statute	or	other	similar	protections,	(iii)	waive	
presentment	 for	payment,	demand	 for	payment,	notice	of	nonpayment	or	dishonor,	protest	and	
notice	of	protest,	diligence	in	collection	and	any	and	all	formalities	which	otherwise	might	be	legally	
required	to	charge	the	Guarantor	with	liability,	and	(iv)	defenses	based	on	suretyship	or	impairment	
of	collateral.		No	modification	or	waiver	of	any	of	the	provisions	of	this	Guaranty	shall	be	binding	
upon	the	Administrator	except	as	expressly	set	forth	in	a	writing	duly	signed	and	delivered	by	the	
Administrator.	
 
Section	6.	 General	Provisions	
	
6.1.	 All	terms,	provisions	and	agreements	contained	in	this	Guaranty	shall	be	construed	liberally	
in	favor	of	the	Administrator,	shall	inure	to	the	benefit	of	and	be	enforceable	by	the	Administrator,	
the	Administrator’s	 successors	and	assigns	as	holder	of	 the	Note,	and	shall	be	binding	upon	 the	
Guarantor	and	the	Guarantor’s	successors	and	assigns.	
	



Request for Proposal 
Ohio Regional 166 Loan Program Administration 
RFP Number:  DEV19SBI01 
October 17, 2018 
Page 92 of 103 
 

 
 

6.2.	 If	any	provision	of	this	Guaranty	is	for	any	reason	held	to	be	illegal,	invalid	or	unenforceable,	
such	illegality,	 invalidity	or	unenforceability	shall	not	affect	any	other	provision	of	this	Guaranty	
and	this	Guaranty	shall	be	construed	as	if	such	illegal,	invalid	or	unenforceable	provision	had	not	
been	contained	herein.	
	
6.3.	 This	Guaranty	shall	not	be	modified	except	by	a	written	agreement	duly	executed	by	 the	
Administrator	and	the	Guarantor.	 	The	rights	and	remedies	of	the	Administrator	hereunder	shall	
not	be	altered,	limited	or	waived	by	any	representation,	promise	or	course	of	conduct	hereunder	
pursued	by	the	Administrator,	unless	evidenced	by	an	agreement	in	writing	duly	executed	by	the	
Administrator.	
	
6.4.	 This	 Guaranty	 and	 the	 rights	 and	 obligations	 of	 the	 parties	 hereto,	 including	 third	 party	
beneficiaries,	shall	be	governed	exclusively	by	and	construed	in	accordance	with	the	 laws	of	the	
State	of	Ohio.	
	
6.5	 THE	GUARANTOR	AND	THE	ADMINISTRATOR,	AFTER	CONSULTING	OR	HAVING	HAD	THE	
OPPORTUNITY	TO	CONSULT	WITH	COUNSEL,	KNOWINGLY,	VOLUNTARILY	AND	INTENTIONALLY	
WAIVE	ANY	RIGHT	ANY	OF	THEM	MAY	HAVE	TO	A	TRIAL	BY	JURY	IN	ANY	LITIGATION	BASED	
UPON	OR	ARISING	OUT	OF	THIS	GUARANTY	OR	ANY	RELATED	INSTRUMENT	OR	AGREEMENT,	OR	
ANY	 OF	 THE	 TRANSACTIONS	 CONTEMPLATED	 THEREBY,	 OR	 ANY	 COURSE	 OF	 CONDUCT,	
DEALING,	STATEMENTS	(WHETHER	ORAL	OR	WRITTEN),	OR	ACTIONS	OF	ANY	OF	THEM.		THIS	
WAIVER	 SHALL	 NOT	 IN	 ANY	 WAY	 AFFECT	 THE	 ADMINISTRATOR’S	 ABILITY	 TO	 PURSUE	
REMEDIES	 PURSUANT	 TO	 ANY	 CONFESSION	 OF	 JUDGMENT	 OR	 COGNOVIT	 PROVISION	
CONTAINED	 HEREIN	 OR	 ANY	 RELATED	 INSTRUMENT	 OR	 AGREEMENT.	 	 NEITHER	 OF	 THE	
GUARANTOR	NOR	THE	ADMINISTRATOR	SHALL	SEEK	TO	CONSOLIDATE,	BY	COUNTERCLAIM	OR	
OTHERWISE,	ANY	ACTION	IN	WHICH	A	JURY	TRIAL	HAS	BEEN	WAIVED	WITH	ANY	OTHER	ACTION	
IN	WHICH	A	JURY	TRIAL	CANNOT	BE	OR	HAS	NOT	BEEN	WAIVED.		THESE	PROVISIONS	SHALL	NOT	
BE	DEEMED	TO	HAVE	BEEN	MODIFIED	IN	ANY	RESPECT	OR	RELINQUISHED	BY	THE	GUARANTOR	
OR	THE	ADMINISTRATOR	EXCEPT	BY	A	WRITTEN	INSTRUMENT	EXECUTED	BY	ALL	OF	THEM.	
	
6.6.	 All	covenants,	obligations	and	agreements	of	the	Administrator	contained	in	this	Guaranty,	
if	any,	shall	be	effective	to	the	extent	authorized	and	permitted	by	applicable	law.	No	such	covenant,	
obligation	or	agreement	shall	be	deemed	to	be	a	covenant,	obligation	or	agreement	of	any	present	
or	future	Administrator	in	other	than	his	official	capacity	acting	pursuant	to	applicable	law.		
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6.7.	 This	Guaranty	may	be	executed	 in	 several	 counterparts	 and	by	each	party	on	a	 separate	
counterpart,	each	of	which,	when	so	executed	and	delivered	shall	be	an	original,	but	all	of	which	
together	shall	constitute	but	one	and	the	same	instrument.	
	
6.8.	 This	Guaranty	 sets	 forth	 the	entire	agreement	between	 the	parties	hereto	 relating	 to	 the	
matters	set	forth	herein	and	supersedes	all	prior	understandings	and	agreements,	whether	written	
or	oral,	between	the	parties	hereto	relating	to	such	matters.	
	
6.9.	 Any	notices	made	or	required	to	be	given	to	any	party	pursuant	to	this	Guaranty	shall	be	in	
writing	and	shall	be	sent	 to	 the	applicable	party’s	address	set	 forth	herein	by	personal	delivery,	
regular	U.S.	mail	or	overnight	courier	service.		Each	of	the	parties	hereto	may	change	their	address	
for	service	of	notice	by	giving	written	notice	thereof	to	the	other	party	hereto.	 	Any	notice	given	
hereunder	shall	include	the	name	and	address	of	the	Borrower.	
	
6.10.	 The	Guarantor	hereby	irrevocably	authorizes	any	attorney‐at‐law,	including	any	attorney‐
at‐law	employed	or	retained	by	the	Administrator,	to	appear	for		the	Guarantor,	in	any	action	on	
this	Guaranty	 in	any	court	of	 record	situated	 in	 ______________	County,	Ohio	 (which	 the	Guarantor	
acknowledges	 to	 be	 the	 place	where	 this	 Guaranty	was	 executed),	 or	 in	 the	 county	where	 	 the	
Guarantor	then	resides	or	can	be	found,	to	waive	the	issuing	and	service	of	process,	and	confess	a	
judgment	in	favor	of	Administrator,	or	other	holder	of	this	Guaranty,	against	all	or		the	Guarantor,	
for	the	amount	that	may	then	be	due,	with	interest	at	the	rate	provided	for	in	the	Loan	Documents,	
together	with	the	costs	of	suit,	and	to	waive	and	release	all	errors	in	said	proceedings	and	the	right	
to	appeal	from	the	judgment	rendered.	 	The	Guarantor	consents	to	the	jurisdiction	and	venue	of	
such	courts.	 	The	Guarantor	waives	any	conflict	of	interest	that	any	attorney‐at‐law	employed	or	
retained	by	 the	Administrator	may	have	 in	 confessing	 judgment	hereunder	 and	 consents	 to	 the	
payment	of	a	legal	fee	to	any	attorney‐at‐law	confessing	judgment	hereunder.	
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IN	WITNESS	WHEREOF,	this	Guaranty	has	been	executed	and	delivered	as	of	the	date	first	above	
written.	

	

GUARANTOR:	
	
_____________________________, 
a	_____________________________	
	
	
By:	______________________________________	
Name:	__________________________________	 	 	
Title:	___________________________________	

 

WARNING	‐‐	BY	SIGNING	THIS	PAPER	YOU	GIVE	UP	YOUR	RIGHT	TO	NOTICE	AND	
COURT	TRIAL.		IF	YOU	DO	NOT	PAY	ON	TIME	A	COURT	JUDGMENT	MAY	BE	TAKEN	
AGAINST	 YOU	WITHOUT	 YOUR	 PRIOR	 KNOWLEDGE	 AND	 THE	 POWERS	 OF	 A	
COURT	CAN	BE	USED	TO	COLLECT	FROM	YOU	REGARDLESS	OF	ANY	CLAIMS	YOU	
MAY	HAVE	AGAINST	THE	CREDITOR	WHETHER	FOR	RETURNED	GOODS,	FAULTY	
GOODS,	 FAILURE	 ON	HIS	 PART	 TO	 COMPLY	WITH	 THE	 AGREEMENT,	 OR	 ANY	
OTHER	CAUSE.	
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ASSIGNMENT OF LOAN DOCUMENTS 
 
 In consideration of the terms and agreements of an agreement by and between the Director 
of the Ohio Development Services Agency (the “Director”), and [*INSERT ADMINISTRATOR 
NAME*] (the “Administrator”) and the funding of the Regional 166 Loan Program naming the 
Administrator an administrator thereof, the Administrator hereby assigns and transfers all rights, 
title, and interest in that certain Loan Agreement entered into between the Administrator and 
[*ENTER FULL LEGAL NAME OF BORROWER*], dated ___________ ___, 20__ (the “Loan 
Agreement”), and all of the Administrator’s rights, title and interest in all related Loan Documents 
(as such term is defined in the Loan Agreement), without record of warranty. 
 
[*INSERT NAME OF ADMINISTRATOR*]: 
By: _____________________________ 
 
Name: __________________________ 
 
Title: ___________________________ 
 
 
 
STATE OF OHIO   ) 
     ) SS 
COUNTY OF ____________ ______) 
 

On this ___ day of ___________________________, 20__, before me 
___________________________, a Notary Public, personally appeared 
___________________________ for [*ENTER ADMINISTRATOR NAME*] and that he/she, 
being authorized so to do, executed the foregoing instrument for the purposes therein contained. 
 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 
 
 
      __________________________________________ 
      Notary Public 
      My Commission Expires:_____________________ 
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ASSIGNMENT OF MORTGAGE [& ASSIGNMENT OF LEASES AND RENTS] 
 

KNOW ALL MEN BY THESE PRESENTS, that in consideration of the terms and agreements of 
a Loan Administration and Escrow Agreement between the Director of the Ohio Development 
Services Agency (the “Director”) and [*INSERT NAME OF ADMINISTRATOR*] (the 
“Administrator”), [and [*INSERT NAME OF ESCROW AGENT, IF APPLICABLE*]], and 
the funding of the Regional 166 Loan Program naming the Administrator an administrator thereof, 
the Administrator hereby assigns and transfers to the Director all of its rights, title and interest in 
the following documents, all of which encumber the property outlined in the Exhibit A attached 
hereto: 

1. That certain Mortgage [edit actual document name as appropriate], in the amount of 
$[*INSERT LOAN AMOUNT*] executed by [*INSERT BORROWER NAME*] (the 
“Borrower”) in favor of the Administrator, dated as of [*INSERT MORTGAGE DATE*] 
and recorded on [*INSERT RECORDED DATE*] [as Instrument Number XXXX 
with][at Book XX, Page XX in the Official Records of] the [County Name] County, 
Ohio Recorder’s Office[.][; and] 
 

2. [That certain Assignment of Leases and Rents [edit actual document name as 
appropriate], executed by the Borrower in favor of the Administrator recorded on 
[*INSERT RECORDED DATE*] [as Instrument Number XXXX with] [at Book XX, 
Page XX in the Official Records of] the [County Name] County, Ohio Recorder’s 
Office.] 
 

 
IN WITNESS WHEREOF, the Administrator, by __________________________, its 
__________________________, being duly authorized, has hereunto subscribed his/her name this 
___ day of __________________________, 20__. 
 

[*INSERT NAME OF ADMINISTRATOR*]: 

 
By: _____________________________ 
Name: __________________________ 
Title: ___________________________ 
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STATE OF OHIO  ) 
    ) SS 
COUNTY OF _______________ ) 
 

On this ___ day of _____________________, 20__, before me ___________________________, a 
Notary Public, personally appeared ___________________________ for [*INSERT ADMINISTRATOR 
NAME*], and that he/she, being authorized so to do, executed the foregoing instrument for the purposes therein 
contained. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and official seal. 
 
 
      __________________________________________ 
      Notary Public 
      My Commission Expires:_____________________ 
 

 



Request for Proposal 
Ohio Regional 166 Loan Program Administration 
RFP Number:  DEV19SBI01 
October 17, 2018 
Page 98 of 103 
 

 
 

Exhibit 3: 
Loan Package Requirements & Process  

 
This sample document is provided only for convenience and the terms and conditions 

contained herein are subject to change without notice. 
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Regional 166 Loan Program 
Loan Package Requirements & Process 

 
The Administrator must submit the following information to the Ohio Development Services Agency 
(“ODSA” or the “Agency”) in a form and manner acceptable to the Agency, currently using an application 
process through the Agency’s website:  
 

1. The loan application and any supporting documents submitted by the borrower;  
 

2. Recommendation/approval from the Administrator’s board of the loan transaction/package. This 
can include a board resolution, meeting minutes, or some other executed form of notification that 
provides information regarding the borrower, the loan transaction and the recommendation. This 
recommendation/approval will certify that the funds will be used for an Eligible Project and that 
the nature, amount and terms of the loan align with the requirements outlined in Chapter 166 of 
the Ohio Revised Code; 
 

3. Project summary page, which will include: 
a. Administrator name and associated loan officer, mailing address, and relevant contact 

information; 
b. Loan amount, including rate and term;  
c. Borrower name, and all demographic information, (including FTI or SSN, NAICS code, 

date the business was established, nature of business, and type of business entity, i.e., LLC, 
S-Corp, C-Corp);  

d. Ownership structure (name(s) and % of ownership);  
e. Operating company information (if applicable);  
f. Project location (includes physical address);  
g. Number of retained and created jobs, including any retained jobs at risk; and  
h. Sources and uses of funds. 

   
4. Collateral and financial summary page, including the appraisal evaluation (appraisal and 

liquidation value);  
 

5. Narrative, including borrower entity and project description, history, current business activities, 
ownership, management profile, financial analysis (debt service) and recommendation; 
 

6. Financial information on the borrower entity and/or operating entity.  The last three years of 
financial statements with notes (if applicable), an interim statement, three years of projected 
income statements.  In the absence of audited financial statements, the Agency will accept CPA 
compilations, CPA reviewed statements, and tax returns; 
 

7. Current personal financial statements from all individuals guaranteeing the loan; 
 
8. Bank's commitment letter and/or term sheet (if applicable); 

 
9. Phase I environmental (findings/summary page only, if applicable); 
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10. Financial covenants, cost benefit analysis and job impact statement (including average hourly 

wages); 
 

11. Cost verification – e.g., purchase agreements, third party estimates, appraisals; and  
 
12. Any additional information as requested by the Agency.  

 

Loan Approval Process 
 

 A prospective borrower approaches an Administrator and/or a private lender (bank/credit union) 
in search of financing for their business. 
 

 The Administrator and/or the private lender perform a preliminary investigation of the 
borrower’s financing needs (the “Project”) and its business in order to evaluate if the Project 
would be eligible for participation in the Program.  

 
 After a successful determination, the Administrator and private lender work in collaboration with 

the borrower to define the likely financing structure (“Project Sources & Uses”) for the Project. 
 

 The private lender will proceed with its standard internal credit underwriting, due diligence and 
loan approval processes, to approve its portion of the Project financing and of the structure of the 
total Project.     

   
 A loan officer of the Administrator will proceed concurrently with credit underwriting, due 

diligence and loan review processes to verify that the Project is eligible, and the borrower is 
creditworthy.  Once complete, the loan officer will present the recommendation to the 
Administrator’s board for review and approval. 

 
 Once approved by the Administrator’s board and by the private lender, the Administrator 

submits the requests and required supporting documentation using ODSA’s online application 
process for review and recommendation  

 
 ODSA reviews the loan request package and runs a clearance check on the borrower with Ohio 

EPA and the Department of Taxation and an acceptable loan package is presented to the 
Agency’s Office of Strategic Business Investment (“OSBI”) Loan Review Panel (that includes 
Program Staff, Financial Incentives Manager, Legal, and OSBI Deputy Chief and/or Business 
Services Division Chief) for review. 

 
 Once reviewed and recommended by the OSBI Loan Review Panel and Ohio EPA and Ohio 

Taxation clearances have been obtained, ODSA places the loan request on the State of Ohio 
Controlling Board’s public meeting agenda using the online Controlling Board process. 

 
 Once approved by the State of Ohio Controlling Board, ODSA will provide the Administrator 

with the Ohio Controlling Board Approval via email.  Receipt of the approval signals that the 



Request for Proposal 
Ohio Regional 166 Loan Program Administration 
RFP Number:  DEV19SBI01 
October 17, 2018 
Page 101 of 103 
 

 
 

borrower can proceed with the Project, subject to entering into acceptable loan documents 
evidencing the borrower’s repayment obligation, with funding assistance from the Administrator 
and the private lender in accordance with the Program Guidelines and the Loan Administration 
and Escrow Agreement (“Agreement”). 

 
 The Administrator works with the borrower, any third-party lender, and any other parties 

providing financing for the Project, to complete all necessary loan documentation in accordance 
with the Program Guidelines & Policies. 
 

 Upon successful completion of all legal documents supporting the project as approved, a 
complete set of said documents is submitted via email to ODSA. 

 
o The Administrator shall retain the original promissory note executed by the Borrower, 

and, if requested, shall forward such original to the Director. 
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Exhibit 4: 
Monthly Loans Report Template 

 
This sample document is provided only for convenience and the terms and conditions 

contained herein are subject to change without notice. 

 
  



Loan 
Identifier

/File #
Borrower(s) Name 

(Sort By) Project Name
 Loan 

Amount City/County
 Total Project 

Costs 

 Controlling 
Board 

Approval 
Date Closing Date

Subordinate 
Collateral 

Security Fee
Maturity 

Date
 Current Loan 

Balance 

 Date 
Financial 

Statements 
Received 

 Monthly 
Payment 
Received 

 Monthly 
Principal 
Received 

 Monthly 
Interest 

Received 

Loan Status 
(Current/Past 

Due) Pay-Off Date

Date 
Submitted 

to DSA/AGO

Total # of Loans -$                -$                      -$                   

Loan 
Identifier

/File #
Borrower(s) Name 

(Sort By) Project Name
 Loan 

Amount City/County
 Total Project 

Costs 

 Controlling 
Board 

Approval 
Date Closing Date

Subordinate 
Collateral 

Security Fee
Maturity 

Date
 Current Loan 

Balance 

Loan Status 
(Current/Past 
Due/Paid Off)

Date 
Submitted 

to DSA/AGO

Total -$                -$                      -$                   

[Insert Regional Administrator Name]
As of March 30, 2012

Active Loans

Pending Loans




