






environmental impact statement (EIS), and record of decision (ROD) prepared under the authority granted by 
this MOU, and any categorical exclusion (CE) determination it makes, ODOT shall insert the following language 
in a way that is conspicuous to the reader or include it in a CE project record: 

"The environmental review, consultation, and other actions required by applicable Federal 
environmental'laws for this project are being, or have been, carried-out by ODOT pursuant to 23 
U.S.C. 327 and a Memorandum of Understanding dated December 14, 2020, and executed by FHWA 
and ODOT." 

3.1.3 ODOT shall disclose to the public and agencies, as part of agency outreach and public involvement 
procedures, including any notice of intent or scoping meeting notice, the disclosure in subpart 3.1.2 above. 

3.2 Assignments and Assumptions of Responsibilities to Comply with Federal Environmental Laws Other 

Than NEPA 

3.2.1 Pursuant to 23 U.S.C. 327(a)(2)(B), on the Effective Date, FHWA assigns and ODOT assumes, subject to the 
terms and conditions set forth in 23 U.S.C. 327 and this MOU, all of the USDOT Secretary's responsibilities 
for environmental review, reevaluation, consultation, or other action pertaining to the review or approval of 
highway projects specified under subpart 3.3 required under the following Federal environmental laws: 

Air Quality 
• Clean Air Act (CAA), 42 U.S.C. 7401-7671q, with the exception of any conformity determinations.

Noise 
• Noise Control Act of 1972,42 U.S.C. 4901-4918
• Compliance with the noise regulations at 23 CFR part 772

Wildlife 
• Endangered Species Act of 1973, 16 U.S.C. 1531-1544
• Fish and Wildlife Coordination Act, 16 U.S.C. 661-667d
• Anadromous Fish Conservation Act, 16 U.S.C. 757a -757f
• Migratory Bird Treaty Act, 16 U.S.C. 703-712
• Bald and Golden Eagle Protection Act, as amended, 16 U.S.C. 668-668c

Hazardous Materials Management 
• Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), 42 U.S.C.

9601-9675
• Superfund Amendments and Reauthorization Act (SARA), 42 U.S.C. 9671-9675
• Resource Conservation and Recovery Act (RCRA), 42 U.S.C. 6901.-6992k

Historic and Cultural Resources 
• National Historic Preservation Act of 1966, as amended, 54 U.S.C. 300101, et seq.
• Archeological Resources Protection Act of 1979, 16 U.S.C. 470aa-470mm
• Title 54, Chapter 3125-Preservation of Historical and Archeological Data, 54 U.S.C. 312501-
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law that apply directly to ODOT independent of FHWA's involvement (through Federal assistance or approval). 

3.2.3 The USDOT Secretary's responsibilities for government-to-government consultation with Indian tribes as 
defined in 36 CFR 800.16(m) are not assigned to or assumed by ODOT under this MOU. The FHWA remains 
responsible for all government-to-government consultation, includi_ng initiation of government-to-government 
consultation consistent with Executive Order 13175 - Consultation and Coordination with Tribal Governments, 
unless otherwise agreed as described in this Part. A notice from ODOT to an Indian tribe advising the tribe of 
a proposed activity is not considered "government-to-government consultation" within the meaning of this MOU. 
If a project-related concern or issue is raised in a government-to-government consultation process with an 
Indian tribe, as defined in 36 CFR 800.16(m), and is related to NEPA or another Federal environmental law for 
which ODOT has assumed responsibilities under this MOU, and either the Indian tribe or FHWA determines 
that the issue or concern will not be satisfactorily resolved by ODOT, then FHWA may withdraw the assignment 
of all or part of the responsibilities for processing the project. In this case, the provisions of subpart 9.1 
concerning FHWA initiated withdrawal of assignment shall apply. This MOU is not i_ntended to abrogate, or 
prevent future entry into, any agreement among ODOT, FHWA, and a tribe under which the tribe agrees to 
permit ODOT to administer government-to-government consultation activities for FHWA. However, such 
agreements are administrative in nature and do not relieve the FHWA of its legal responsibility for government­
to-government consultation. 

3.2.4 Nothing in this MOU shall be construed to permit ODO T's assumption of the US DOT Secretary's responsibilities 
for conformity determinations required under Section 176 of the Clean Air Act (42 U.S.C. 7506) or any 
responsibility under 23 U.S.C. 134 or 135, or under 49 U.S.C. 5303 or 5304. 

3.2.5 On the cover page of each biological evaluation or assessment, historic properties or cultural resources report, 
section 4(f) evaluation, feasibility study, underserved populations impact analysis report, alternative evaluation 
report, or other decision-making document made available to the public, ODOT shall insert the following 
language in a way that is conspicuous to the reader or include in the project record: 

"The environmental review, consultation, and other actions required by applicable Federal 
environmental laws for this project are being, or have been, carried-out by ODOT pursuant to 23 
U.S.C. 327 and a Memorandum of Understanding dated December 14, 2020, and executed by FHWA 
and ODOT." 

3.2.6 ODOT shall disclose to the public and agencies, as part of the NEPA approval document (CE, EA, EIS), the 
disclosure in stipulation 3.2.5 above. 

3.2.7 ODOT will continue to adhere to the original terms of Biological Opinions (BOs) issued by the U.S. Fish and 
Wildlife Service (USFWS) or National Marine Fisheries Service (NMFS) or both USFWS and NMFS prior to the 
effective date of the original MOU, so long as the original BO terms are not amended or revised. Any revisions 
or amendments to a BO made after the effective date of the original MOU would be ODOT's responsibility. 
ODOT agrees to assume FHWA's environmental review role and responsibilities as identified in existing 
interagency agreements among ODOT, USFWS, and FHWA, such as the Programmatic Agreement for 
Biological Evaluations, or negotiate new agreements with USFWS, if needed. ODOT agrees to assume 
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