
SAMPLE - OHIO ENTERPRISE ZONE AGREEMENT
This agreement made and entered into by and between the (insert name of municipal corporation     and/or county)    , Ohio, a    (type of local government)   , with its main offices located at 

         (address)         , Ohio             (hereinafter referred to as  "(insert name of municipal 

 corporation and/or county)"  and      (insert name of enterprise(s))      , an  (Ohio)  

Corporation with its main offices located at                         (address)                         ,

                                               (hereinafter referred to as   "  enterprise  "   ), WITNESSETH;


NOTE

All businesses and/or individuals required to make an investment, to create or retain jobs or to receive a tax benefit under this agreement must be identified and be a party to this agreement. 

WHEREAS,       (insert name of municipal corporation and/or county)       has encouraged the 

development of real property and the acquisition of personal property located in the area designated as an Enterprise Zone; and 

WHEREAS,    "   (enterprise)   "    is desirous of       (general description of project)       i.e., 

construction of a new (20,000 sf) twenty-thousand square foot facility to consolidate operations 

and permit expansion of its product lines (hereinafter referred to as the "PROJECT") within the 

boundaries of the aforementioned Enterprise Zone, provided that the appropriate development 

incentives are available to support the economic viability of said PROJECT; and

NOTE
Description must outline purpose of project - to either establish, expand, renovate, consolidate, or occupy a facility to preserve or create employment opportunities.  This clause should aver the determination that the proposed project is eligible to receive tax incentives under the Ohio Enterprise Zone Program.

WHEREAS, the Council or Board of    (insert name of municipal corporation or county)     , Ohio by (Ordinance/Resolution) No.              adopted    (date)   , designated the area as an "Enterprise Zone" pursuant Chapter 5709 of the Ohio Revised Code; and

WHEREAS, effective  (date of zone certification) , the Director of Development of the State of Ohio determined that the aforementioned area designated in said     (Ordinance/Resolution)    No.             contains the characteristics set forth in Section 5709.61(A) of the Ohio Revised Code and certified said area as an Enterprise Zone under said Chapter 5709; and

WHEREAS,   (insert name of municipal corporation or county)  having the appropriate authority for the stated type of project is desirous of providing  (insert name of enterprise)  with incentives available for the development of the PROJECT in said Enterprise Zone under Chapter 5709 of the Ohio Revised Code; and

WHEREAS,  (insert name of enterprise)  has submitted a proposed agreement application (herein attached as Exhibit A) to  (insert name of municipal corporation or county)  said application (hereinafter referred to as "APPLICATION"); and

WHEREAS,  (insert name of enterprise) has remitted the required state application fee of $750.00 made payable to the Ohio Department of Development with the application to be forwarded with the final agreement; and

WHEREAS, the  (authorized municipal corporation or county official)  of  (insert name of      municipal corporation or county) has investigated the application of  (insert name of enterprise)  and has recommended the same to the Council (and/or Board of Commissioners) of  (insert name of municipal corporation or county)  on the basis that  (insert name of enterprise)  is qualified by financial responsibility and business experience to create and preserve employment opportunities in said Enterprise Zone and improve the economic climate of  (insert name of municipal corporation or county) ; and

WHEREAS, the project site as proposed by      (insert name of enterprise)       is located in the (insert name of school district)   School District and the   (insert name of applicable joint vocational school) and the Board of Education of the  (insert name of each applicable school district)  has/have been notified in accordance with Section 5709.83 and been given a copy of the APPLICATION; and

WHEREAS, pursuant to Section   5709.62(C), 5709.63(A) or 5709.632   and in conformance with the format required under Section 5709.631 of the Ohio Revised Code, the parties hereto desire to set forth their agreement with respect to matters hereinafter contained; NOW,

THEREFORE, in consideration of the mutual covenants hereinafter contained and the benefit to be derived by the parties from the execution hereof, the parties herein agree as follows:


NOTE:
The agreement must include "a description of the investments to be made by the applicant enterprise(s) or by another party at the facility whether or not the investments are exempted from taxation, including existing or new building size and cost thereof; the value of machinery, equipment, furniture, and fixtures, including an itemization of the value of machinery, equipment, furniture, and fixtures used at another location in this state prior to the agreement and relocated or to be relocated from that location to the facility and the value of machinery, equipment, furniture, and fixtures at the facility prior to the execution of the agreement that will not be exempted from taxation; the value of inventory at the facility, including an itemization of the value of inventory held at another location in this state prior to the agreement and relocated or to be relocated from that location to the facility, and the value of inventory held at the facility prior to the execution of the agreement that will not be exempted from taxation". 

1.
(Insert name of enterprise) shall (specific description of project) i.e.,  construct a new twenty-thousand square foot facility at (full address) , Ohio, to house its office, manufacturing and warehouse operation and to permit consolidation of its operations and expansion of its product lines.  Said facility shall be constructed on part of Lot # 123 as the same is known and designed on the Auditors revised list of lots in the sixth ward of (municipality), Ohio. 


NOTE:

Full legal description of property optional.

In addition, (business) will purchase and install new machinery and equipment including but not limited to two 150,000 lb. presses, one slotter, one CAD CAM system, and associated supporting tooling.


NOTE:
Projects involving existing inventory must state a base level - the required amount to be listed in the personal property tax return of the enterprise in the return for the tax year in which the agreement is entered into.  This must be done for all projects expanding at the current site.

The PROJECT will begin  (specific date)  and all acquisition, construction and installation will be completed by  (specific date) .


**Must State**
Project eligibility determination.

The total investment of this EXPANSION project is greater than 10% of the market value of the facility assets already owned at the site prior to such expenditures as evidenced in Exhibit A.  RENOVATION projects must exceed 50% and OCCUPYING a vacant facility must exceed 20%.  Projects establishing a new facility must represent a "significant" new investment. 

2.
 (Insert name of enterprise) shall create within a time period not exceeding                months after the commencement of construction of the aforesaid facility, the equivalent of  (number of jobs) new full-time permanent job opportunities,  (number of jobs) new part-time permanent job opportunities, (number of jobs) full-time temporary job opportunities and  (number of jobs)  part-time temporary job opportunities.  (And/Or), (business)  will use its best efforts to retain  (number of jobs)  existing full-time equivalent jobs at the  (location)  facility.

 (Insert name of enterprise)  schedule for hiring is as follows:  create  - 0 -  new jobs in year one (construction);   50   new full-time permanent jobs in year two;   25   new full-time permanent jobs in year three; and   10   new part-time permanent jobs in year three.  The job creation period begins  (specific date)  and all jobs will be in place by  (specific   date)  .

 (Insert name of enterprise)  currently has            full-time permanent employees,            part-time permanent employees,            full-time temporary employees, and  
          part-time permanent employees at the project site.  In total,  (insert name of enterprise) has         full-time permanent employees,            part-time permanent employees,            full-time temporary employees, and            part-time temporary employees in the State of Ohio.

NOTE:
ODOD recommends a maximum job creation period of 36 months.


**Must State**
The total number of jobs created and/or number of jobs to be retained as a result of the project. The agreement must include a schedule of hiring for the proposed new jobs for each year in which the agreement is in effect and jobs are created as a result of the project. The new jobs created must be itemized as to the number of full-time, part-time, permanent and temporary positions.  

This increase in the number of employees will result in approximately  ($                )  (written   amount)  dollars of additional annual payroll for   (business)   .  The following is an itemization by the type of new jobs created: full-time permanent $                      , full-time temporary $                         , part-time permanent $                             , and part-time temporary $                        . The retention of the existing jobs will maintain the current annual payroll of  ($                 )     (written amount)     dollars.


**Must State**
The agreement must state the payroll resulting from the new employees and/or the existing payroll if a retention claim is made.

3.
"(Insert name of enterprise)  shall provide to the proper Tax Incentive Review Council any information reasonably required by the council to evaluate the enterprise's compliance with the agreement, including returns filed pursuant to section 5711.02 of the Ohio Revised Code if requested by the council."
ODOD suggests enterprises receiving personal property tax incentives be required to supply a copy of the Ohio Department of Taxation State Tax return form 913 to the Tax Incentive Review Council for each year the agreement is in effect or required to be reviewed.


Optional Requirements:
Possible samples a,b,c - these are not requirements i.e., 

a.
(Insert name of enterprise) shall adopt hiring practices to ensure at least twenty-five (25%) percent of the new employees shall be residents of said Enterprise Zone;

b.
(Insert name of enterprise) shall give preference to residents of the zone within which the agreement applies relative to residents of this state who do not reside in the zone when hiring new employees under the agreement.

c.
(Insert name of enterprise) will create one or more temporary internship positions for students enrolled in a course of study at a school or other educational institution (name of institution), and to create a scholarship or provide another form of educational financial assistance (specify) for students holding such a position in exchange for the student's  commitment to work for the enterprise at the completion of the internship. 


OR

d.
Business shall maintain a membership in the  (insert name of municipal corporation or county) Chamber of Commerce.


*PLEASE NOTE*

Payments in lieu of taxes are not authorized under Sections 5709.61 through 69 of the Ohio Revised Code.  Do not include such references as they will have no binding effect.  See Attorney General opinion #89-013

*NOTE*

An exemption for inventory must be specifically granted.

4.       (Insert name of municipal corporation or county) hereby grants a tax exemption pursuant Section 5709.62, 5709.63 or 5709.632 for eligible new tangible personal property including inventory (if applicable) acquired in conjunction with the PROJECT and will only apply to the limits expressed in the project description as defined in Sections 1 and 4 of this agreement.

(form optional)


Example:

50% on all machinery, equipment and inventory acquired as part of the PROJECT as defined in Section 1 of this agreement.  Each identified project improvement will receive an eight year exemption period.
**Must include following statement**

The minimum investment for tangible personal property to qualify for the exemption is $………. (insert dollar amount) to purchase machinery and equipment first used in business at the facility as a result of the project, $………. (insert dollar amount) for furniture and fixtures and other noninventory personal property first used in business at the facility as a result of the project, and $………. (insert dollar amount) for new inventory.  The maximum investment for tangible personal property to qualify for exemption is $………. (insert dollar amount) to purchase machinery and equipment first used in business at the facility as a result of the project, $………. (insert dollar amount) for furniture and fixtures and other noninventory personal property first used in business at the facility as a result of the project, and $………. (insert dollar amount) for new inventory.  The exemption commences the first year for which the tangible personal property would first be table were that property not exempted from taxation.  No exemption shall commence after tax return year ………. (insert year) nor extend beyond tax return year ………. (insert year).  In no instance shall any tangible personal property be exempted from taxation for more than ten return years.

NOTE

No exemption shall be allowed for any type of tangible personal property if the total investment is less than the minimum dollar amount specified for that type of property.  If there are no minimum or maximum investment dollar amounts specified for a type of tangible personal property in the above statement or the dollar amounts are designated in the statement as not applicable, the exemption shall apply only as specified in the project as defined in Sections 1 of this agreement.

5.
(Insert name of municipal corporation or county)  hereby grants  (insert name of enterprise) a tax exemption for real property improvements made to the PROJECT site pursuant to Section 5709.62, 5709.63 or 5709.632 of the Ohio Revised Code and shall be in the following amounts:


**Must State**
The percentage of the assessed value to be exempted; the term in years and the statement, “The exemption commences the first year for which the real property would first be taxable were that property not exempted from taxation.  No exemption shall commence after………. (insert date) nor extend beyond ………. (insert date).”

(form optional)


Example:


Year of Tax Exemption


Tax Exemption Amount
YR 1





75%
YR 2





75%
YR 3





60%
 
YR 4





50%

YR 5





40%
YR 6





30%
YR 7





20%
Each identified project improvement will receive a seven year exemption period.  
   (Business)    must file the appropriate tax forms (DTE 23) with the County Auditor and (#913) with the State Department of Taxation to effect and maintain the exemptions covered in the agreement.  The #913 Ohio tax form must be filed annually.


NOTE: Waiver Requirement
If the Director of Development had to issue a waiver under section 5709.633 of the revised code as a condition for the agreement to be executed, the agreement shall include the following statement:

6.
"Continuation of this agreement is subject to the validity of the circumstances upon which  (insert name of enterprise)  applied for, and the Director of the Ohio Department of Development issued, the waiver pursuant to Section 5709.633 of the Ohio Revised Code.  If, after formal approval of this agreement by  (insert name of municipal corporation or county)  , the Director or  (insert name of municipal corporation or county)  discovers that such a circumstance did not exist,  (insert name of enterprise)  shall be deemed to have materially failed to comply with this agreement."

The formal waiver document shall be incorporated as an exhibit to this agreement and must state the specific conditions enumerated in Section 5709.633 of the Ohio Revised Code upon which the waiver was issued.

7.
(Insert name of enterprise) shall pay an annual fee equal to the greater of one percent of the dollar value of incentives offered under the agreement or five hundred dollars: provided, however, that if the value of the incentives exceeds two hundred fifty thousand dollars, the fee shall not exceed two thousand five hundred dollars.

The fee shall be made payable to the (insert name of municipal corporation or county) once per year for each year the agreement is effective on the days and in the following forum (specify cash, certified check, services, etc.)  The fee is to be paid to (specify 
official) and made out to (insert name of municipal corporation or county).  This fee shall 
be deposited in a special fund created for such purpose and shall be used exclusively for 
the purpose of complying with section 5709.68 of the revised code and by the tax 
incentive review council created under section 5709.85 of the revised code exclusively 
for the purposes of performing the duties prescribed under that section.  

8.
 " (Insert name of enterprise)   shall pay such real and tangible personal property taxes as are not exempted under this agreement and are charged against such property and shall file all tax reports and returns as required by law.   (Insert name of enterprise)  fails to pay such taxes or file such returns and reports, all incentives granted under this agreement are rescinded beginning with the year for which such taxes are charged or such reports or returns are required to be filed and thereafter." 

9.
"  (Insert name of municipal corporation or county)  shall perform such acts as are reasonably necessary or appropriate to effect, claim, reserve, and maintain exemptions from taxation granted under this agreement including, without limitation, joining in the execution of all documentation and providing any necessary certificates required in connection with such exemptions."

10.
" If for any reason the Enterprise Zone designation expires, the Director of the Ohio Department of Development revokes certification of the zone, or  (insert name of         municipal corporation or county)  revokes the designation of the zone, entitlements granted under this agreement shall continue for the number of years specified under this agreement, unless  (insert name of enterprise)  materially fails to fulfill its obligations under this agreement and (insert name of municipal corporation or county) terminates or modifies the exemptions from taxation granted under this agreement." 
11.
" If  (insert name of enterprise)  materially fails to fulfill its obligations under this agreement, or if  (insert name of municipal corporation or county)  determines that the certification as to delinquent taxes required by this agreement is fraudulent, (insert name of municipal corporation or county) may terminate or modify the exemptions from taxation granted under this agreement." 
Optional:  (Insert name of municipal corporation or county) may negotiate a clawback penalty provision adding the following language to the above:  "and may require the repayment of the amount of taxes that would have been payable had the property not been exempted from taxation under this agreement."
12.
"(Insert name of enterprise) hereby certifies that at the time this agreement is executed,  (insert name of enterprise) does not owe any delinquent real or tangible personal property taxes to any taxing authority of the State of Ohio, and does not owe delinquent taxes for which (insert name of enterprise) is liable under Chapter 5733., 5735., 5739., 5741., 5743., 5747., or 5753. of the Revised Code, or, if such delinquent taxes are owed, (insert name of enterprise) currently is paying the delinquent taxes pursuant to an undertaking enforceable by the State of Ohio or an agent or instrumentality thereof, has filed a petition in bankruptcy under 11 U.S.C.A. 101, et seq., or such a petition has been filed against (insert name of enterprise).  For the purposes of the certification, delinquent taxes are taxes that remain unpaid on the latest day prescribed for payment without penalty under the chapter of the Revised Code governing payment of those taxes." 

13.
(Insert name of enterprise) affirmatively covenants that it does not owe: (1) any delinquent taxes to the State of Ohio or a political subdivision of the State; (2) any moneys to the State or a state agency for the administration or enforcement of any environmental laws of the State; and (3) any other moneys to the State, a state agency or a political subdivision of the State that are past due, whether the amounts owed are being contested in a court of law or not.

14.
"(Insert name of enterprise)   and   (insert name of municipal corporation or county)  acknowledge that this agreement must be approved by formal action of the legislative authority of  (insert name of municipal corporation and/or county)  as a condition for the agreement to take effect. This agreement takes effect upon such approval."

15.
"(Insert name of municipal corporation or county)   has developed a policy to ensure recipients of Enterprise Zone tax benefits practice non-discriminating hiring in its operations.  By executing this agreement,  (insert name of enterprise)  is committing to following non-discriminating hiring practices acknowledging that no individual may be denied employment solely on the basis of race, religion, sex, disability, color, national origin, or ancestry.

16.
"Exemptions from taxation granted under this agreement shall be revoked if it is determined that  (insert name of enterprise) , any successor enterprise, or any related member (as those terms are defined in Section 5709.61 of the Ohio Revised Code) has violated the prohibition against entering into this agreement under Division (E) of Section 3735.671 or Section 5709.62, 5709.63, or 5709.632 of the Ohio Revised Code prior to the time prescribed by that division or either of those sections."  

17.
 (Insert name of enterprise)  affirmatively covenants that it has made no false statements to the State or local political subdivision in the process of obtaining approval for the Enterprise Zone incentives.  If any representative of   (insert name of enterprise) has knowingly made a false statement to the State or local political subdivision to obtain the Enterprise Zone incentives,  (insert name of enterprise)  shall be required to immediately return all benefits received under the Enterprise Zone Agreement pursuant to ORC Section 9.66 (C)(2) and shall be ineligible for any future economic development assistance from the State, any state agency or a political subdivision pursuant to ORC Section 9.66(C)(1).  Any person who provides a false statement to secure economic development assistance may be guilty of falsification, a misdemeanor of the first degree, pursuant to ORC 2921.13(D)(1), which is punishable by a fine of not more than $1,000 and/or a term of imprisonment of not more than six months.  

18.
" This agreement is not transferrable or assignable without the express, written approval of  (insert name of municipal corporation or county) ."

IN WITNESS WHEREOF, the    (insert name of municipal corporation or county)     Ohio, by  (authorized local official)  , its   (title of that person)  , and pursuant to  (Ordinance/Resolution)  No.              , has caused this instrument to be executed this            day of  (month) , 19 (yr)  and   (insert name of enterprise)   by   (authorized business official)  , its   (title of person)  , has caused this instrument to be executed on this           day of  (month) , 19 (yr) .

  (insert name  of municipal corporation)  


By        (authorized local official)          

     (Title)

                   (County)                       
By        (authorized County official)       
                  (business)                       

By        (authorized business official)       








     (Title)

Approved as to form:

(Legal counsel for municipal corporation or county)
"Those cities with Enterprise Zone authority under Section 5709.62(A) and 5709.632(A)(1) of the Ohio Revised Code are not required to obtain County approval."


NOTE:

Note that Sub. S.B. 19 does not recognize the authority of township governments to enter into Enterprise Zone agreements alone. ODOD strongly recommends that County designated zones either take the lead in execution of Enterprise Zone Agreements or maintain a policy of having both the local and county governments as part of the agreement. 

In a multiparty agreement, each party's obligation and benefits should be clearly stated.  In addition, all parties to receive a tax benefit should be a signatory party to the agreement.

NOTE:

A copy of this agreement must be forwarded to the Ohio Departments of Taxation and Development within fifteen (15) days of approval to be finalized.
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